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INCOME TAX

Rev. Rul. 2000-5, page 436.

Application of section 368(a)(1)(A) to divisive merg-
ers. This ruling holds that a state law merger will not qual-
ify as a reorganization under section 368(a)(1)(A) of the
Code if the merger does not result in one corporation ac-
quiring the assets of a target corporation and the target
corporation ceasing to exist.

T.D. 8859, page 429.

Final regulations under section 42 of the Code amend var-
ious low-income housing tax credit regulations including
the procedures for compliance monitoring by the state
and local housing agencies, the requirements for making
carryover allocations, and the rules for the agencies’ cor-
rection of administrative errors or omissions. In addition,
the regulations require the independent verification of in-
formation on sources and uses of funds submitted by tax-
payers to the agencies.

T.D. 8860, page 437.

Final regulations under section 988 of the Code relate to the
treatment of income and expenses from certain hyperinfla-
tionary, nonfunctional currency transactions and certain no-
tional principal contracts.
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EXEMPT ORGANIZATIONS

T.D. 8861, page 441.
Final regulations under section 6104(d) of the Code relate
to the disclosure requirements of private foundations.

ADMINISTRATIVE

REG-103831-99, page 452.

Proposed regulations under section 752 of the Code relate
to the allocation of nonrecourse liabilities by a partnership. A
public hearing is scheduled for May 3, 2000.

REG-111119-99, page 455.

Proposed regulations under section 708 of the Code clarify
the tax consequences of partnership mergers and divisions.
A public hearing is scheduled for May 4, 2000.

REG-116567-99, page 463.

Proposed regulations address when a currency will be
considered hyperinflationary under section 988 of the
Code. These regulations are intended to prevent distor-
tions associated with the computation of income and ex-
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ADMINISTRATIVE—continued

penses arising from section 988 transactions denomi-
nated in hyperinflationary currencies. A public hearing is
scheduled for May 17, 2000.

Rev. Proc. 2000-15, page 447.

Innocent spouse; equitable relief. Guidance is provided
for taxpayers seeking relief from federal tax liability under
section 6015(f) or 66(c) of the Code. Notice 98-61 modi-
fied and superseded.

Notice 2000-9, page 449.

Insurance companies; treatment of variable con-
tracts, closing agreements. This notice reminds issuers
of variable contracts that diversification rules for invest-
ments in U.S. Treasury securities by separate accounts

January 31, 2000

are different for variable annuity contracts than for vari-
able life insurance contracts. For a limited time, the notice
permits issuers of variable annuity contracts that did not
satisfy the diversification requirements under section
817(h) of the Code, but which would have satisfied the
more lenient diversification requirements for variable life
insurance contracts, to obtain a closing agreement
through a reduced payment amount.

Notice 2000-10, page 451.

Guidance Priority List. Public comments are requested
about items that should be included in the Guidance Prior-
ity List for 2000. All comments should be submitted by
February 14, 2000.
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The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Actions Relating to Court Decisions

It is the policy of the Internal Revenuequiescence or nonacquiescence only was sought, the Service does not agree
Service to announce at an early dateertain regular Tax Court opinions. Theawith the holding of the court and, gener-
whether it will follow the holdings in cer- Service has expanded its acquiescenggly, will not follow the decision in dis-
tain cases. An Action on Decision is theprogram to include other civil tax casegosing of cases involving other taxpay-
document making such an announcementhere guidance is determined to be helRs,s |n reference to an opinion of a circuit
An Action on Decision will be issued atful. Accordingly, the Service now may aC-qurt of appeals, a *nonacquiescence” in-
the discretion of the Service only on unquiesce or nonacquiesce in the hOIding&lcates that the’ Service will not follow
appealed issues decided adverse to tbé memorandum Tax Court opinions, a . . . .
government. Generally, an Action on Dewell as those of the United States Districiihe holding on a natlo.nW|de baS|.s. How-
cision is issued where its guidance woul€ourts, Claims Court, and Circuit Court€Ver: the Service will recognize the
be helpful to Service personnel workingf Appeal. Regardless of the court deciderecedential impact of the opinion on
with the same or similar issues. Unlike ang the case, the recommendation of ar§@ses arising within the venue of the de-
Treasury Regulation or a Revenue Rulingiction on Decision will be published in ciding circuit.
an Action on Decision is not an affirma-the Internal Revenue Bulletin. The Actions on Decisions published in
tive statement of Service position. Itis not The recommendation in every Actione weekly Internal Revenue Bulletin are
intended to serve as public guidance ansh Decision will be summarized as acgonsolidated semiannually and appear in
may not be cited as precedent. quiescence, acquiescence in result onlye firt gylletin for July and the Cumu-

Actlons. on Deusu_)ns shall be reliedor no?acqwescgnce. Bolth acqmeslhtive Bulletin for the first half of the
upon within the Service only as conclucence” and “acquiescence in result only . .
sions applying the law to the facts in thenean that the Service accepts the holding 2 Asem|armual con_solldatlon also ap-
particular case at the time the Action omnf the court in a case and that the Servi(!\%:earS in the first I_3u||etm for the _fOHOW'
Decision was issued. Caution should bwill follow it in disposing of cases with "9 January and in the Cumulative Bul-
exercised in extending the recommendahe same controlling facts. However, “acletin for the last half of the year.
tion of the Action on Decision to similar quiescence” indicates neither approval The Commissioner ACQUIESCES in
cases where the facts are different. Moreror disapproval of the reasons assigna@sult only in the following decision:
over, the recommendation in the Actiorby the court for its conclusions; whereas,
on Decision may be superseded by netacquiescence in result only” indicates McLeod v. United Statest
legislation, regulations, rulings, cases, odisagreement or concern with some or all
Actions on Decisions. of those reasons. “Nonacquiescence” sig- 276 F- Supp. 213 (S.D. Ala. 1967)

Prior to 1991, the Service published acifies that, although no further review

1 Acquiescence in result only relating to whether minor children, listed as exemptions on taxpayer’s income tax returnierel@éayer’s dependents within
the meaning of I.R.C. section 152.
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Part |. Rulings and Decisions Under the Internal Revenue Code of 1986

Section.—42 Low-Income Paperwork Reduction Act held May 27, 1999. Numerous comments
Housing Credit , ) ) have been received. After consideration

The collections of information con- ot 41 the comments, the proposed regula-
26 CFR 1.42-5: Monitoring compliance with low- [@iN€d in these final regulations have beefy s are adopted as revised by this Trea-

income housing credit requirements. reviewed and approved by the Office Ogury Decision.
Management and Budget in accordance
T.D. 8859 with the Paperwork Reduction Act ofPublic Comments

1995 (44 U.S.C. 3507) under control

Compliance Monitoring
DEPARTMENT OF THE TREASURY number 1545-1357. Responses to thege ) X )
collections of information are mandatory. 1+ INSPection Requirement for New Build-

An agency may not conduct or sponsot9S- _ _
and a person is not required to respond to, 1€ Proposed regulations require that,
a collection of information unless the col2Y the end of the calendar year following
Compliance Monitoring and lection of information displays a valid e year the last building in a project is
Miscellaneous Issues Relating to  control number. placed in service, the Agency conduct on-
the Low-Income Housing Credit For §1.42-5, the estimated annual bufit€ inspections of the projects and review

~den per respondent varies from .5 hour fhe low-income certification, the docu-
AGENCY: Internal Revenue Services hours for taxpayers and 250 to 5,0081€ntation supporting such certification,

(IRS), Treasury. hours for Agencies, with an estimated a@nd the rent record for each tenant in the

o . erage of 1 hour for taxpayers and 1,508r0ject. Most commentators view the re-
ACTION: Final regulations. hougrs for Agencies. Fc?r é1_42_13 thguirement for reviewing all tenant records
SUMMARY: This document contains gstimated annual burden per respondefﬁr all buildings in a project as unneces-

final regulations regarding the proceduregaries from .5 hour to 10 hours for taxSa"y and burdensome. Most commenta-
for compliance monitoring by state andpayers and Agencies, with an estimate@r_s §uggest limiting inspections for_ new
local housing agencies (Agencies) Witréverage of 3.5 hours for taxpayers and Igwld_mgs to 20. percent of the project’s
the requirements of the low-income housygrs for Agencies. For §1.42-17, théow-income units. Commentators also
ing credit; the requirements for makingsstimated annual burden per respondeﬁ&'ggeSt extending the time limit for in-
carryover allocations; the rules for Ageny,gries from .5 hour to 2 hours for taxpay_specting new buildings to the end of the
cies’ correction of administrative errors ofars and .5 hour to 5 hours for Agencieé’a'e”dar year following the first year of
omissions; and the independent verificagith an estimated average of 1 hour fO}he credit period or at least until a reason-
tion of information on sources and uses %\Xpayers and 2 hours for Agencies. able time after the Agenpy issue_s Form
funds submitted by taxpayers to Agen- comments concerning the accuracy 44609, “Low-Income Housing Credit Allo-
cies. These final regulations affect ownthese burden estimates and suggestioﬁ@tion Certification.” This added flexibil-
ers of low-income housing projects whgg, reducing these burdens should be sefty would allow the Agency to combine a
claim the credit and the Agencies who ady, the Internal Revenue Service Attn: physical inspection with a file review of
minister the credit. IRS Reports Clearance Officer,the first year of the credit period.

DATES: Effective Dates These regula- OP:FS:FP, Washington, DC 20224, and to In response to the comments, the final
tions are effective January 1, 2001, excepte Office of Management and Budget regulations reduce the inspection burden
that the amendments made td\tn: Desk Officer for the Department of OF NeW buildings by requiring the

§§1.42-5(c)(5) and (e)(3)(i), and 1.42—13he Treasury, Office of Information and'ﬁ?encygo_lgc_mduq c;]n'S'te.mSpeCJ'ofnS of
are effective January 14, 2000, and th@egulatory Affairs, Washington, DC 2" NeW bulidings In the project and, for at

amendment made to §1.42—6(d)(4)(ii) 120503, least 20 percent of the project’s low-in-

effective January 1, 2000. Books or records relating to this collecS0Me units, to inspect the units and re-

App“cabmty Dates:For dates of ap- tion of information must be retained aéllew the low-income Certifications' the

plicability of the amendments to §1.42-5l0ng as their contents may become mateflocumentation supporting the certifica-

see §1.42-5(h). For date of applicabilityal in the administration of any internaltions, and the rent records for the tenants
of the amendment made to §1.42—6, ségvenue law. Generally, tax returns anf those units. To allow the Agency suffi-
§1.42-12(c). For date of applicability oftax return information are confidential, aéf:,'em time to review the tenant files for the
the amendments made to §1.42-13. <&aquired by 26 U.S.C. 6103. irst year of the credit period, the final

e regulations extend the time limit for in-
§1.42-13(d). For date of applicability of : o
§1.42-17, see §1.42-17(b). Background specting new buildings to the end of the

. second calendar year following the year
FOR FURTHER INFORMATION CON-  ©On January 8, 1999, the IRS publisheg,q |5t puilding in the project is placed in
TACT: Paul Handleman, (202) 622-304(ProPosed regulaﬂons (REG_114664_97service.

(not a toll-free number). 1999-11 I.R.B. 21) in thBederal Regis- 5 Three-year Inspection Requirement.

ter (64 FR 1143) inviting comments  1he nronosed regulations require that
SUPPLEMENTARY INFORMATION:  under section 42. A public hearing was prop 9 f ’

Internal Revenue Service
26 CFR Parts 1 and 602
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at least once every 3 years, each Agencpmmentator suggests inspections basétlD, or private contractors.

conduct on-site inspections of all build-on a complaint from the local jurisdiction. | ocal Reports of Building Code Viola-

ings in each low-income housing projecbr from a tenant. Some commentatorgons.

and, for each tenant in at least 20 percestiggest using a uniform physical standard The proposed regulations require the
of the project’s low-income units selectecsuch as the uniform physical Conditionbwner of a low-income housing project to
by the Agency, review the low-incomestandards for public housing establishegertify that for the preceding 12-month

certification, the documentation supportby the Department of Housing and Urbarﬂ)eriod the state or local government unit
ing such certification, and the rent recordDevelopment (HUD) in 24 CFR 5.703. responsible for making building code in-

Most commentators agree with requir- Section 42(i)(3)(B)(i) excludes from spections didnot issue a report of a viola-
ing physical inspections of the buildingshe definition of a “low-income unit” a tion for the project. If the governmental
at least once every 3 years. Howevenit that is not suitable for occupancyunit issued a report of a violation, the
commentators recommend reviewing tengnder section 42(i)(3)(B)(ii), suitability owner is required to attach a copy of the
ant income and rent records once everyéf a unit for occupancy shall be deterreport of the violation to the annual certi-
years, which is one of the options undeined under regulations prescribed by théication submitted to the Agency.
the current compliance monitoring reguSecretary taking into account local health, A commentator noted that the number
lations (see §1.42-5(c)(2)(i))(B) requiringsafety, and building codes. Recognizings violations attached to the annual owner
an Agency to review tenant files for 2Qhat these codes vary considerably withigertification would be considerable be-
percent of the low-income housing prostates, the final regulations require agause even the highest quality rental
jects each year). Commentators also refgency to determine whether a low-inousing operations do not have an inspec-
ommend reviewing tenant files either oncome housing project satisfies thesgon without a report or notice of some Vvi-
site.or at other locations, including deskodes, or satisfies the HUD uniform phySplation. Two commentators suggest at-
audits. ical condition standards. The HUD stantaching reports only for violations that

Although the physical inspection anddards are intended to ensure that housifgyve not been corrected prior to filing the
file review requirements for new build-is decent, safe, sanitary, and in good remnual owner certification or requiring
ings are relaxed in the final regulationspair. Though it would be appropriate thatihat owners only attach reports for
the final regulations retain the 3-year inan Agency use HUD's inspection protocol‘major" violations. The commentators
spection cycle for existing buildings. Theunder 24 CFR 5.705, the final regulationguggest defining major violations as vio-
final regulations do not separate the physio not mandate use of HUD's inspectionations not corrected within 90 days of the
ical inspection and file review cyclesprotocol because to do so could increasgtice of violation or violations where the
(every 3 years for physical inspectiongosts to the Agencies as well as limit theiggst to comply exceeds $2,500. A com-
and every 5 years for file reviews) as sudatitude in applying standards consistenfentator suggests that Agencies be al-
gested by commentators because it is adith their own operating procedures angpwed to distinguish between minor tech-
ministratively complete to do both duringpractices. The final regulations except aical violations and serious violations
the same year. The tenant income arulilding from the inspection requirement(i_e_' lack of heat or hot water, hazardous
rent restrictions in section 42(g) aref the building is financed by the Ruralconditions, and security) in reporting non-
equally important as the habitability stanHousing Service (RHS) under the sectioaomp"ance_
dards for a low-income unit in section515 program, the RHS inspects the build- Though a minor violation will not lead
42(i)(3)(B)(ii). The final regulations ing (under 7 CFR part 1930(c)), and the, \1« disallowance or recapture of section
adopt the suggestion that the file revieiRHS and Agency enter into a memorany, , credits, a series of minor violations

may be done wherever the tenant files agum of understanding, or other S|m|Iarm‘,;1y be the equivalent of a major violation

maintained. arrangement, under which the RHSoqing in disallowance or recapture of
3. Health, Safety, and BU|Id|ng Code In'a_grees to nOtIfy the Agency of the Inspec_redits_ Determining the difference be-
spections. tion results. Irrespective of the physical, aan a major and minor violation is sub-

The proposed regulations require th'énspection standard selected by th{‘ective. The final regulations do not ex-
I

Agency to determine whether the projecf9€Ncy: & low-income housing projecly, qe minor violations from the reporting

is suitable for occupancy, taking into actUNder section 42 must continue to satisfy, recordkeeping requirement. How-
ever, to reduce the inspection violation

count local health, safety, and buiIdindocal health, safety, and building codes.

codes. Many commentators object to this The proposed regulations limit anpaperwork, the final regulations require
requirement as too costly and unadminisAgency’s delegation of the physical in-that the owner must either attach a state-
terable because building codes vary corspection of a project to only a state oment summarizing the violations or a
siderably within states. Commentator$ocal government unit responsible forcopy of each violation report to the annual
also asked for guidelines as to what comnaking building code inspections. Comowner certification submitted to the
stitutes an “inspection.” Some commenmentators suggest expanding the delegAgency. The owner must state on the cer-
tators propose defining an inspection ason of inspections to professional firmstification whether the violation has been
looking at selected units in the buildingThe final regulations remove the delegacorrected. In addition, the final regula-
and common areas for visible problems dion limitation and Agencies may delegatgions require that the owner retain the
defects without applying the local healththe physical inspection requirement tariginal violation report for the Agency’s
safety, and building codes standards. Orstate or local governmental agencieqhysical inspection. Retention of the
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original violation report is not requiredbition on discrimination based on Sectiocompliance monitoring regulations be
once the Agency reviews the violatior8 status be clarified to exclude policieamended to acknowledge the authority of
and completes its inspection, unless thihat bar Section 8 tenants but have no subitle VIl of the 1968 Civil Rights Act, as

violation remains uncorrected. stantial business justification. For examwell as HUD's Title VIII regulations;
5. Correction of Noncompliance or Fail- ple, low-income housing projects shouldpecify the civil rights obligations of the
ure to Certify. not be permitted to exclude Section &gencies; and specify what developers

The final regulations adopt commentavoucher or certificate holders through and owners of projects must do to satisfy
tors’ suggestion to limit to a 3-year periodule that requires every applicant to havéheir civil rights obligations.
after the end of the correction period inncome equal to at least three times the To monitor for compliance with the
§1.42-5(e)(4) the requirement that Agentotal rent. Fair Housing Act, the final regulations
cies file Form 8823, “Low-Income Hous- The commentators also suggest that ttemend the annual owner certification re-
ing Credit Agencies Report of Noncom-Agencies should be required to develop lating to the general public use require-
pliance,” with the IRS reporting theplan for educating applicants and ownemnent in §81.42-5(c)(1)(v) to require own-
correction of the noncompliance or failureof projects of the prohibition against disers to certify that no finding of

to certify. crimination on the basis of Section &liscrimination under the Fair Housing Act
6. Compliance Monitoring Effective voucher or certificate status. They recomhas occurred for the project (a finding of
Dates. mend that the Agencies should be rediscrimination includes an adverse final

Commentators suggest an effectivguired to have a procedure for acceptindecision by HUD, an adverse final deci-
date of at least one year after the final reg@nd processing complaints about discrinsion by a substantially equivalent state or
ulations are published in the Federal Regnation against Section 8 voucher or ceftocal fair housing agency, or an adverse
ister. Commentators also recommend ottificate holders. They also recommengudgment from a Federal court).
site inspections apply only to newthat IRS and HUD should work togetheB. Sources and Uses of Funds
buildings allocated section 42 credits afteto study the circumstances under which Section 42(m)(2)(A) requires Agencies
the effective date of the final regulations.Section 8 voucher or certificate holdergo limit the housing credit dollar amount

Because the amendments to the conare, or are not, accessing projects. allocated to a project to only the amount
pliance monitoring regulations will re- Section 42(h)(6)(A) provides that nonecessary for the financial feasibility of a
quire amendments to qualified allocatiorcredit shall be allowed by reason of segroject and its viability as a qualified low-
plans, the final regulations relating tation 42 with respect to any building forincome project through the credit period.
compliance generally contain a January the taxable year unless an extended loWwhe proposed regulations require an
2001, effective date. Thus, the requireincome housing commitment is in effectAgency to evaluate the housing credit
ments to attach local health, safety, oas of the end of such taxable year. Sedellar amount at four times: (1) at appli-
building code violations to the annualion 42(h)(6)(B)(iv) defines the term “ex-cation for the housing credit dollar
owner certification and to inspect build-tended low-income housing commitmentamount, (2) the allocation of the housing
ings and review tenant files for existingo include any agreement between theredit dollar amount, (3) the date the
projects are effective January 1, 200ltaxpayer and the housing credit agendyuilding is placed in service, and (4) after
The inspection requirement and tenarthat prohibits the refusal to lease to ¢he building is placed in service, but be-
file review for new buildings is effective holder of a voucher or certificate of eligi-fore the Agency issues the Form 8609.
for buildings placed in service on or aftebility under section 8 of the United States€Commentators recommend elimination of

January 1, 2001. Housing Act of 1937 because of the statuhe evaluation at the placed-in-service
7. Section 8 and Federal Civil Rightsof the prospective tenant as such a holdetate. In practice, Agencies currently eval-
Laws. To help monitor compliance with sectionuate the credit amount at the three other

Two commentators state that insuffi-42(h)(6)(B)(iv), the final regulations times. The final regulations adopt the rec-
cient controls are in place to ensure thamend the annual owner certification reemmendation by deleting the fourth time
low-income housing projects adhere tdating to the extended low-income housrequirement and clarifying that the
the requirement in section 42(h)(6)(B)(iv)ing commitment under 81.42-5(c)(1)(xi)placed-in-service evaluation may occur
of nondiscrimination against Section &o require owners to certify that the ownenot later than the date the Agency issues
voucher or certificate holders. The comhas not refused to lease a unit in the prdkhe Form 8609.
mentators suggest that the IRS could hejpct to a Section 8 applicant because the Commentators are concerned that the
compensate for lack of controls by workapplicant holds a Section 8 voucher oopinion by a certified public accountant,
ing with HUD to ensure that Section 8certificate. based upon the accountant’s audit or exam-
voucher or certificate holders are aware The IRS has informed HUD of theination, on the financial determinations
of, and have access to, low-income hougsomments received about preventing disand certifications required in the proposed
ing projects. The commentators also sugtimination based on Section 8 statugegulations, could have significant cost im-
gest that Agencies provide regional HUDAgencies should provide HUD with pub-plications, particularly for smaller devel-
offices a list of low-income housing pro-licly available information on section 42opers. Commentators suggest limiting the
jects in that state, with information thaow-income housing projects if HUD re-requirement to projects with 25 or more
would be helpful for prospective tenantsquests it. units, or projects with total development
One commentator suggests that the prohi- A commentator also suggests that theosts of $5 million or more.
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The third-party validation on financial the taxpayer may far exceed any pemther personnel from the IRS and Trea-
information was recommended in the reeeived benefits to the Agency. Accordsury Department participated in their de-
port by the General Accounting Officeingly, the final regulations have been revelopment.

(GAO), “Tax Credits: Opportunities to vised to specify that the CPA's opinion *okok ok x
Improve Oversight of the Low-Incomeonly relates to historical project costs. )

Housing Program,” (GAO/GGD/RCED-C. Correction of Administrative Errors Adoptloh of Amendments to the
97-55), dated March 28, 1997. The GAQnd Omissions Regulations

report states on page 93 that an account-commentators recommend filing the - Accordingly, 26 CFR parts 1 and 602
ing firm with a tax credit speciality would corrected allocation document with theyre amended as follows:

charge in the $5,000 to $7,500 range pelrrent year's Form 8610, “Annual Low-

engagement for tax credit certificationgncome Housing Credit Agencies RePART 1—INCOME TAXES

(opinion on total costs, eligible basis, angyort,” instead of amending the Form 8610 o

tax credit amount) prepared on the basfr the year the allocation was made. Be- Paragraph 1. The authority citation for
of an audit done in accordance witlause the administrative errors covered (A"t 1 i amended by adding an entry in
AICPA audit standards even for projectshe automatic approval provision will not"UmMerical order to read in part as follows:
costing upwards of $5 million to $10 mil-nhave an effect on the total amount of Authority: 26 U.S.C. 7805 * * *

lion. As a percentage of developmengredit the Agency allocated to the build- Section 1.42-17 also issued under 26
costs, the CPA tax credit certificationgng(s) or project, commentators view art-S-C- 42(n); *** _

represent a minimal cost for validating fi-amended Form 8610 as unnecessary.Par- 2. Section 1.42-5 is amended by:
nancial information. However, in recog-agency recordkeeping would be simpli- 1. Removing the word “Revenue” in
nition that the cost may be burdensomged if all corrected allocation documentg®@ragraph (b)(1)(iv) and adding “Om-
for smaller developers, the final regulatould be submitted with the current year'§ibus Budget” in its place.

tions limit the requirement for an audited=orm 8610. The final regulations adopt 2. Adding paragraph (b)(3).

schedule of costs for projects with morghis recommendation. 3. Revising paragraphs (c)(1)(v),

than 10 units. (e)(1)(vi), (c)(21)(xi), (c)(2)(ii), and
Two commentators were concernedpecial Analyses (c)(2)(iii).

that the meaning of the term “financial 4. Removing the word “project” in

determinations and certifications” is un- 't Nas been determined that this Trégsaragraph (c)(1)(x) and adding “building”

clear. A CPA would not be able to evaluSU"Y decision is not a significant regulayy, jis place.

ate what needs to be audited and wheth{Y action as defined in Executive Order g Removing the word “and” at the end
there are relevant and reliable criterig2000- Therefore, a regulatory assesgt paragraph (c)(1)(x).

against which the information can bd"€Nt is not required. It also has been de- g - aqging paragraph (c)(1)(xii).
evaluated. To conduct an audit or attestée,rmmEd .that section 553(b) of the Ad- 7. Removing the language “paragraph
tion engagement, CPAs require that th@inistrative Procedure Act (5 U.S.C. ¢)(2)(i))(A), (B), and (C) of this section”
subject matter be defined and that Sucﬂwapter 5) does not apply to these regul rom the first sentence in paragraph
subject matter be capable of evaluatioHonS' Itis hereby certified that the COIIeC'(c)(4)(i) and adding “paragraph (c)(2)(ii)

against reasonable criteria. Reasonabﬁ@lj‘s of Anformatl.on f'n these regulgtlpnsof this section” in its place.
criteria are essential so that CPAs usingI not have a significant economic im-

; bstantial ber of I 8. Removing the language “Farmers
the same criteria will be able to arrive abact O a substantial number ot Small €ny, o Agministration (FmHA)” in the

similar conclusions. ties. This certification is based upon th?irst sentence in paragraph (c)(4)(i) and

fact that the burden on taxpayers is miniz y .« : -
. ) adding “Rural Housing Service (RHS),
Another concern expressed by COMaal and the burden on small entity Agen g g ( )

mentators involved uncertainty as to..__ . o . formerly known as Farmers Home Ad-
whether the CPA is being asked to repog_- > not significant. Accordingly, @ pinisiration,” in its place.
) L X ; . “Regulatory Flexibility Analysis under the : p "
on financial information that is only his- - . . 9. Removing the language “FmHA” in
. . . Regulatory Flexibility Act is not required. i - w
torical or whether the CPA is also bein . aragraph (c)(4)(ii) and adding “RHS” in
. L .. Pursuant to section 7805(f) of the Intern : :
asked to examine prospective financial N5 evenue Code. the notice of bronose place in each place it appears.
i i ' brop 10. Removing the language “An Agency

. .?ulemaking preceding these regulations : ;
and report on certain types of prospectwglas submitted to the Chief Counsel fOFhooses the review requirement of para-
financial information. However, such en-y dvocacy of the Small Business A Olmin_graph (c)(2)(ii)(A) of this section and some
gagements generally are more costly th Diration for comment on its impact Onof the buildings selected for review are”

i istorical i i . from the fir ntence in the example in
audits of historical information because oL all business. om the first sentence in the example

minimum presentation guidelines re- paragraph (c)(4)(iii) and adding “An
quired by professional standards as wetbrafting Information Agency selects for review” in its place.
as increased risk associated with future- 11. Removing the language “FmHA”

oriented information. The commentators The principal author of these regulain paragraph (c)(4)(iii)Exampleand
believe that if an Agency were to requirdions is Paul F. Handleman, Office of theadding “RHS” in its place in each place it
CPAs to be associated with prospective fiAssistant Chief Counsel (Passthroughappears.

nancial information, the related costs t@nd Special Industries), IRS. However, 12. Adding paragraph (c)(5).
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13. Revising paragraph (d). spections did not issue a violation reporthose units; and

14. Removing the languagefor any building or low-income unitin the (iii) Require that the Agency randomly
“(©)(2)(i)(A), (B), or (C) of this section project. If a violation report or notice wasselect which low-income units and tenant
(whichever is applicable)” from para-issued by the governmental unit, theecords are to be inspected and reviewed
graph (e)(2) and adding the languagewner must attach a statement summariby the Agency. The review of tenant

“(c)(2)(ii) of this section” in its place. ing the violation report or notice or a copyrecords may be undertaken wherever the
15. Adding a sentence at the end off the violation report or notice to the an-owner maintains or stores the records (ei-
paragraph (e)(3)(i). nual certification submitted to the Agencyther on-site or off-site). The units and

16. Removing the language “paraunder paragraph (c)(1) of this section. Imenant records to be inspected and re-
graph (e)(3) of this section” in the thirdaddition, the owner must state whetheviewed must be chosen in a manner that
sentence in paragraph (f)(1)(i) and addinthe violation has been corrected, will not give owners of low-income hous-
“paragraphs (c)(5) and (e)(3) of this sect * * * * ing projects advance notice that a unit and
tion” in its place. (xi) An extended low-income housingtenant records for a particular year will or

17. Adding three sentences at the emtbmmitment as described in sectionill not be inspected and reviewed. How-
of paragraph (h). 42(h)(6) was in effect (for buildings sub-ever, an Agency may give an owner rea-

The revisions and additions read as fofect to section 7108(c)(1) of the Omnibusonable notice that an inspection of the
lows: Budget Reconciliation Act of 1989, 103building and low-income units or tenant
§1.42-5 Monitoring compliance withStat. 2106, 2308 - 2311 (1989)), includingecord review will occur so that the owner
low-income housing credit requirements.the requirement under sectionmay notify tenants of the inspection or as-
Kok kK 42(h)(6)(B)(iv) that an owner cannotsemble tenant records for review (for ex-

(o) *** refuse to lease a unit in the project to aample, 30 days notice of inspection or re-

(3) Inspection record retention provi- applicant because the applicant holds \dew).
sion Under the inspection record retenvoucher or certificate of eligibility under* * * * *
tion provision, the owner of a low-incomesection 8 of the United States Housing (5) Agency reports of compliance mon-
housing project must be required to retaif\ct of 1937, 42 U.S.C. 1437f (for build-itoring activities. The Agency must re-
the original local health, safety, or build-ings subject to section 13142(b)(4) of th@ort its compliance monitoring activities
ing code violation reports or notices thaPmnibus Budget Reconciliation Act ofannually on Form 8610, “Annual Low-In-
were issued by the State or local goverrit993, 107 Stat. 312, 438 — 439 (1993)xome Housing Credit Agencies Report.”
ment unit (as described in paragrapand (d) Inspection provision-(1) In gen-
(c)(1)(vi) of this section) for the Agency’s  (xii) All low-income units in the pro- eral. Under the inspection provision, the
inspection under paragraph (d) of this sed¢ect were used on a nontransient basis (eAgency must have the right to perform an
tion. Retention of the original violation cept for transitional housing for the homeen-site inspection of any low-income
reports or notices is not required once thkess  provided under  sectionhousing project at least through the end of
Agency reviews the violation reports ord2(i)(3)(B)(iii) or single-room-occupancy the compliance period of the buildings in
notices and completes its inspection, urinits rented on a month-by-month basithe project. The inspection provision of

less the violation remains uncorrected. under section 42(i)(3)(B)(iv)). this paragraph (d) is a separate require-
(C)*** (1) *** (2) x** ment from any tenant file review under
(v) All units in the project were for use (i) Require that with respect to eactparagraph (c)(2)(ii) of this section.

by the general public (as defined idow-income housing project— (2) Inspection standard.For the on-

§1.42-9), including the requirement that (A) The Agency must conduct on-sitesite inspections of buildings and low- in-
no finding of discrimination under theinspections of all buildings in the projectcome units required by paragraph
Fair Housing Act, 42 U.S.C. 3601 — 3619by the end of the second calendar yede)(2)(ii) of this section, the Agency must
occurred for the project. A finding of dis-following the year the last building in thereview any local health, safety, or build-
crimination includes an adverse final deproject is placed in service and, for aing code violations reports or notices re-
cision by the Secretary of the Departmereast 20 percent of the project’s low-intained by the owner under paragraph
of Housing and Urban Developmentome units, inspect the units and revieyb)(3) of this section and must deter-
(HUD), 24 CFR 180.680, an adverse finalhe low-income certifications, the docu-mine—
decision by a substantially equivalentmentation supporting the certifications, (i) Whether the buildings and units are
state or local fair housing agency, 42and the rent records for the tenants iauitable for occupancy, taking into ac-
U.S.C. 3616a(a)(1), or an adverse judghose units; and count local health, safety, and building
ment from a federal court; (B) At least once every 3 years, theodes (or other habitability standards); or
(vi) The buildings and low-income Agency must conduct on-site inspections (ii) Whether the buildings and units
units in the project were suitable for occuef all buildings in the project and, for atsatisfy, as determined by the Agency, the
pancy, taking into account local healthleast 20 percent of the project’s low-in-uniform physical condition standards for
safety, and building codes (or other habittome units, inspect the units and revieyublic housing established by HUD (24
ability standards), and the State or locahe low-income certifications, the docu-CFR 5.703). The HUD physical condition
government unit responsible for makingnentation supporting the certificationsstandards do not supersede or preempt
local health, safety, or building code in-and the rent records for the tenants ilocal health, safety, and building codes. A
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low-income housing project under sectiompliance or failure to certify within 3 yearsHousing Credit,” is applicable for carry-

42 must continue to satisfy these codeafter the end of the correction period) arever allocations made after December 31,

and, if the Agency becomes aware of angpplicable January 14, 2000. 1999.

violation of these codes, the Agency must Par. 3. Section 1.42—6 is amended by: Par. 6. Section 1.42-13 is amended by:

report the violation to the Service. How- 1. In paragraph (c)(3), second sen- 1. Revising the introductory text of

ever, provided the Agency determines byence, remove the language “Annuaparagraph (b)(3)(iii).

inspection that the HUD standards argow-Income Housing Credit Agencies 2. Adding paragraphs (b)(3)(vi),

met, the Agency is not required under thiReport,” and add the language “ ‘Annua(b)(3)(vii), and (b)(3)(viii).

paragraph (d)(2)(ii) to determine by in-Low-Income Housing Credit Agencies 3. Adding a sentence at the end of

spection whether the project meets loc&eport,’ “ in its place. paragraph (d).

health, safety, and building codes. 2. In paragraph (d)(1), first sentence, The revisions and additions read as fol-
(3) Exception from inspection provi-remove the language “Low-Income Houstows:

sion. An Agency is not required to in- Ing Credit Allocation Certiﬁcation,” and 8§1.42-13 Rules necessary and appropri-

spect a building under this paragraph (cdd the language “ ‘Low-Income Housingate: housing credit agencies’ correction

if the bUIIdlng is financed by the RHSCredit Allocation Certiﬁcation,’ “in its of administrative errors and omissions.

under the section 515 program, the RHSlace. x koK x K
inspects the building (under 7 CFR part 3. Revising the first sentence in para- (D) * * *
1930), and the RHS and Agency entegraph (d)(4)(ii). (3) ** *

into a memorandum of understanding, 0§81.42—-6 Buildings qualifying for carry-
other similar arrangement, under whiclover allocations.
the .RHS agrees to notify the Agency of * * * =x (b)(3)(vi) of this section, an Agency must
the inspection results. (d) *** obtain the Secretary’s prior approval to
(4) Delegation An Agency may dele-  (4) * ** correct an administrative error or omis-
gate inspection under this paragraph (d) to (i) Agency. The Agency must retain sjon, as described in paragraph (b)(2) of
an Authorized Delegate retained undethe original carryover allocation docu-this section, if the correction is not made
paragraph (f) of this section. Such Authoment made under paragraph (d)(2) of thigefore the close of the calendar year of
rized Delegate, which may include HUDsection and file Schedule A (Form 8610)ihe error or omission and the correction—
or a HUD-approved inspector, must no“Carryover Allocation of the Low-Income = + * » =
tify the Agency of the inspection results. Housing Credit,” with the Agency’s Form (i) secretary’s automatic approval

(e) *** 8610 for the year the allocation is made. }pe Secretary grants automatic approval
(3) *** * to correct an administrative error or omis-
(i) * * * If the noncompliance or failure * * * * * sion described in paragraph (b)(2) of this
to certify is corrected within 3 years after Par. 4. Section 1.42-11 is amended byection if—
the end of the correction period, thd&evising the last sentence in paragraph (A) The correction is not made before

(iii) Secretary’s prior approval re-
quired. Except as provided in paragraph

Agency is required to file Form 8823 with(P)(3)(ii)(A) to read as follows: the close of the calendar year of the error

the Service reporting the correction of th&1.42-11 Provision of services. or omission and the correction is a numer-

noncompliance or failure to certify. Eor oo ical change to the housing credit dollar

ok ok okox (b) *** amount allocated for the building or mul-
(h) * * * In addition, the requirements  (3) *** tiple-building project;

in paragraphs (b)(3) and (c)(1)(v), (vi), (i) *** (A) * * * For a building de- (B) The administrative error or omis-
and (xi) of this section (involving record-Scribed in section 42(i)(3)(B)(iii) (relating sion resulted in an allocation document
keeping and annual owner certifications§o transitional housing for the homelessjthe Form 8609, “Low-Income Housing
and paragraphs (c)(2)(ii)(B), (c)(2)(iii), o section 42(i)(3)(B)(iv) (relating to sin- Credit Allocation Certification,” or the al-
and (d) of this section (involving tenantdle-room occupancy), a supportive seftocation document under the requirements
file reviews and physical inspections ofvice includes any service provided to asof section 42(h)(1)(E) or (F), and
existing projects, and the physical inspecsist tenants in locating and retainingg1.42-6(d)(2)) that either did not accu-
tion standard) are applicable January Permanent housing. rately reflect the number of buildings in a
2001. The requirement in paragraph * * * * project (for example, an allocation docu-
(c)(2)(ii)(A) of this section (involving Par. 5. Section 1.42-12 is amended hyent for a 10-building project only refer-
tenant file reviews and physical inspecadding paragraph (c) to read as follows: ences 8 buildings instead of 10 buildings),
tions of new projects) is applicable for81.42-12 Effective dates and transitionabr the correct information (other than the
buildings placed in service on or afterules. amount of credit allocated on the alloca-
January 1, 2001. The requirements ih * * * * tion document);

paragraph (c)(5) of this section (involving (c) Carryover allocations The rule set  (C) The administrative error or omis-
Agency reporting of compliance monitor-forth in §1.42-6(d)(4)(ii) relating to the sion does not affect the Agency'’s ranking
ing activities to the Service) and pararequirement that state and local housingf the building(s) or project and the total
graph (e)(3)(i) of this section (involving agencies file Schedule A (Form 8610)amount of credit the Agency allocated to
Agency reporting of corrected noncom-Carryover Allocation of the Low-Income the building(s) or project; and
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(D) The Agency corrects the adminis-and (viii) of this section are effective Jan- (iv) The reasonableness of the devel-

trative error or omission by following theuary 14, 2000. opmental and operational costs of the pro-
procedures described in paragraph Par. 7. Section 1.42-17 is added tfect.

(b)(3)(vii) of this section. read as follows: (4) Timing of Agency evaluatien(i)
(vii) How Agency corrects errors or 81.42-17 Qualified allocation plan. In general The financial determinations
omissions subject to automatic approval. (a) Requirements-(1) In general. and certifications required under para-
An Agency corrects an administrativgfReserved] graph (a)(3) of this section must be made

error or omission described in paragraph (2) Selection criteria.[Reserved] as of the following times—
(b)(3)(vi) of this section by— (3) Agency evaluation. Section (A) The time of the application for the

(A) Amending the allocation document42(m)(2)(A) requires that the housinghousing credit dollar amount;
described in paragraph (b)(3)(vi)(B) ofcredit dollar amount allocated to a project (B) The time of the allocation of the
this section to correct the administratives not to exceed the amount the Agencliousing credit dollar amount; and
error or omission. The Agency will indi- determines is necessary for the financial (C) The date the building is placed in
cate on the amended allocation documefeasibility of the project and its viability service.
that it is making the “correction underas a qualified low-income housing project (ii) Time limit for placed-in-service
§1.42-13(b)(3)(vii).” If correcting the al- throughout the credit period. In makingevaluation. For purposes of paragraph
location document requires including anyhis determination, the Agency must con¢a)(4)(i)(C) of this section, the evaluation
additional B.I.N.(s) in the document, thesider— for when a building is placed in service
document must include any B.I.N.(s) al- (i) The sources and uses of funds anghiust be made not later than the date the
ready existing for buildings in the projectthe total financing planned for the projectAgency issues the Form 8609, “Low-In-
If possible, the additional B.I.N.(s) shouldThe taxpayer must certify to the Agencycome Housing Credit Allocation Certifi-
be sequentially numbered from the existhe full extent of all federal, state, anctation.” The Agency must evaluate all
ing B.I.N.(s); local subsidies that apply (or which thesources and uses of funds under para-
(B) Amending, if applicable, the taxpayer expects to apply) to the projecgraph (a)(3)(i) of this section paid, in-
Schedule A (Form 8610), “Carryover Al-The taxpayer must also certify to thecurred, or committed by the taxpayer for
location of the Low-Income HousingAgency all other sources of funds and athe project up until date the Agency issues
Credit,” and attaching a copy of thisdevelopment costs for the project. Théhe Form 8609.
schedule to Form 8610, “Annual Low-In-taxpayer’s certification should be suffi- (5) Special rule for final determina-
come Housing Credit Agencies Report,tiently detailed to enable the Agency taions and certifications For the
for the year the correction is made. Thascertain the nature of the costs that wilkgency’s evaluation under paragraph
Agency will indicate on the schedule thamake up the total financing package, infa)(4)(i)(C) of this section, the taxpayer
it is making the “correction undercluding subsidies and the anticipated symmust submit a schedule of project costs.
§1.42-13(b)(3)(vii).” For a carryover al-dication or placement proceeds to b&uch schedule is to be prepared on the
location made before January 1, 2000, thaised. Development cost informationmethod of accounting used by the tax-
Agency must complete Schedule A (Formvhether or not includible in eligible basispayer for federal income tax purposes,
8610), and indicate on the schedule thatiinder section 42(d), that should be praand must detail the project’s total costs as
is making the *“correction undervided to the Agency includes, but is notvell as those costs that may qualify for in-
§1.42-13(b)(3)(vii)"; limited to, site acquisition costs, construcelusion in eligible basis under section
(C) Amending, if applicable, the Formtion contingency, general contractor's#42(d). For projects with more than 10
8609 and attaching the original of thisoverhead and profit, architect's and engiunits, the schedule of project costs must
amended form to Form 8610 for the yeaneer’s fees, permit and survey fees, insube accompanied by a Certified Public Ac-
the correction is made. The Agency wilance premiums, real estate taxes durirgpuntant’s audit report on the schedule
indicate on the Form 8609 that it is makeonstruction, title and recording fees, confan Agency may require an audited sched-
ing the “correction under struction period interest, financing feesule of project costs for projects with fewer
§1.42-13(b)(3)(vii)"; and organizational costs, rent-up and markethan 11 units). The CPAs audit must be
(D) Mailing or otherwise delivering a ing costs, accounting and auditing costgonducted in accordance with generally
copy of any amended allocation docuworking capital and operating deficit re-accepted auditing standards. The audi-
ment and any amended Form 8609 to theerves, syndication and legal fees, and dir’s report must be unqualified.
affected taxpayer. veloper fees; (6) Bond-financed projects A project
(viii) Other approval proceduresThe (i) Any proceeds or receipts expectedjualifying under section 42(h)(4) is not en-
Secretary may grant automatic approval tto be generated by reason of tax benefitdjtled to any credit unless the governmental
correct other administrative errors or omis- (iii) The percentage of the housingunit that issued the bonds (or on behalf of
sions as designated in one or more docuredit dollar amount used for project costahich the bonds were issued), or the
ments published either in tihederal Reg- other than the costs of intermediariesAgency responsible for issuing the Form(s)
ister or in the Internal Revenue BulletinThis requirement should not be applied s8609 to the project, makes determinations

(see §601.601(d)(2) of this chapter). as to impede the development of projectsnder rules similar to the rules in para-
*okok ok ok in hard-to-develop areas under sectiographs (a)(3), (4), and (5) of this section.
(d) * * * Paragraphs (b)(3)(vi), (vii), 42(d)(5)(C); and (b) Effective date This section is ef-
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fective January 1, 2001. and adding an entry for 1.42-17 to thédpproved December 28, 1999.

table in numerical order to read as fol-

Part 602—-OMB CONTROL NUMBERS Jonathan Talisman,

lows:

UNDER THE PAPERWORK §602.101 OMB Control numbers. Acting Assistant Secretary of the
REDUCTION ACT x ok x x % Treasury.

Par. 8. The authority citation for part (b) > (Filed by the Office of the Federal Register on Janu-
602 continues to read as follows: Robert E. Wenzel, ary 13, 2000, 8:45 a.m., and published in the issue

Authority: 26 U.S.C. 7805. Acting Commissioner ©f the Federal Register for January 14, 2000, 65

Par. 9. In 8602.101, paragraph (b) is of Internal Revenue. 2323)
amended by revising the entry for 1.42-5

CFR part or section where Current OMB

identified and described control No.

* k% k k%

2 1545-1357

2 1545-1357

* k% k k%
Section 368(a)(1)(A).— to an acquiring corporation, retains the re§ 368(a)(1)(C), an “acquisition by one
Definitions Relating to mainder of its assets and liabilities, andorporation . . . of substantially all the
Corporate Reorganizations remains in existence following the transproperties of another corporation” contin-

action. The target corporation’s shareded to be a reorganization where payment
26 CFR 1.368-1. Purpose and scope of exceptidiolders receive stock in the acquiring corwas effectuated with the acquiror’s voting
of reorganization exchanges. poration in exchange for part of theirstock. In the predecessor of current §
Application of section 368(a)(1)(A) to target corpqration stock and they retaiBGg(a)(_l)(A), the term_s_ “merger or con-
divisive mergers.The ruling holds that a their remaining target _C(_eroratlon stocksolidation” were qualified by requiring
state law merger will not qualify as a reor:rhe transaction qualifies as a mergeuhaf[ thgy be “statutory” mergers and con-
ganization under section 368(a)(1)(A) Oyndgr sta_tte X corporate law. _ solidations. Th_e_\{vord “statutory’_’ was
the Code if the merger does not result i Situation (2) A target corpor_atl_o_n_ added to the d<_af|_n_|t|on qf a reorganization
one corporation acquiring the assets of %ansfers some of its _a_ssets and |IabI|ItIeSD that the definition “will con_form more
target corporation and the target corpor. to each of two acquiring _corporanonsclosely to the general requirements of
tion ceasing to exist. al’he target corporatlon liquidates and t_hEtate] corporation law.SeeH. R. Rep.
target corporation’s shareholders receivio. 704, 73d Cong., 2 d Sess. 14 (1934).
Rev. Rul. 2000-5 stqck in_ each of the two ac_quiring corpo- Historically, corporate law merger
rations in exchange for their target corpostatutes have operated to ensure that “[a]

ration stock. The transaction qualifies amerger ordinarily is an absorption by one

ISSUES: a merger under state X corporate law. corporation of the properties and fran-
Whether a transaction in which (1) BISCUSSION: ch|_ses of another whose sto_ck it has ac-
target corporation “merges” under state quired. The merged corporation ceases to

law with and into an acquiring corpora- The purpose of the reorganization pro€XiSt: and the merging corporation alone
tion and the target corporation does not gaisions of the Code is to provide tax-fre¢?urvives.” Cortland Specialty Co. v. Com-
out of existence, or (2) a target corporareatment to certain exchanges incident {liSsioner 60 F.2d 937, 939 (2d Cir.
tion “merges” under state law with andreadjustments of corporate structure$932).cert. denied288 U.S. 599 (1933);
into two or more acquiring corporationsmade in one of the specified ways def0r Other cases that describe mergers as re-
and the target corporation goes out of exscribed in the Code. Section 1.368—1(dj|i"ng that the target corporation transfer
istence, qualifies as a reorganizationf the Income Tax Regulations. In 1921ItS assets and cease to exe®, e.g., Vul-
under § 368(a)(1)(A) of the Internal Rev-Congress defined a reorganization as ig&" Materials Company v. U,S146 F.2d
enue Code? cluding “. . . a merger or consolidation®30: 694 (5th Cir. 1971gert. denied404

(including the acquisition by one corporal-S- 942 (1971)Fisher v. Commissioner

FACTS: tion . . . of substantially all the propertiest?8 F.2d 707, 709 (6th Cir. 193%ert.

Situation (1) A target corporation ©f another corporation).” In 1934, Con-denied 310 U.S. 627 (1939). Thus, uniike

) o i i fati 368(a)(1)(C), in which Congress in-
ress separated this rule into two distin@® - ) e
transfers some of its assets and “abmtle%rovisions. In the predecessor of curarluded a “substantially all the properties
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requirement, it was not necessary for Connerger statutes contemplated that onlkGENCY: Internal Revenue Service
gress to explicitly include a similar re-one corporation survived a merger. Th@RS), Treasury.
quirement in § 368(a)(1)(A) because cortransaction described in Situation (1) i%\
porate law merger statutes contemplatedivisive because, after the transaction, the
an acquisition of the target corporation’dsarget corporation’s assets and liabilitieSUMMARY: This document contains
assets by the surviving corporation by opare held by both the target corporatiofinal regulations regarding the treatment
eration of law. and acquiring corporation and the targetf income and deductions arising from
Compliance with a corporate lawcorporation’s shareholders hold stock irertain foreign currency transactions de-
merger statute does not by itself qualify &oth the target corporation and acquiringominated in hyperinflationary currencies
transaction as a reorganizatioBee, e.g., corporation. The transaction described iand coordinates section 988 with the sec-
Southwest Natural Gas Co. v. CommisSituation (2) is divisive because, after théion 446 regulations pertaining to signifi-
sioner, 189 F.2d 332 (5th Cir. 19519ert. transaction, the target corporation’s assetant nonperiodic payments. These regu-
denied 342 U.S. 860 (1951) (holding thatand liabilities are held by each of the twdations are intended to prevent distortions
a state law merger was not a reorganizacquiring corporations and the target colin computing income and deductions of
tion under § 368(a)(1)(A));Roebling v. poration’s shareholders hold stock in eactaxpayers who enter into certain transac-

CTION: Final regulations.

Commissioner143 F.2d 810 (3d Cir. of the two acquiring corporations.
1944),cert. denied 323 U.S. 773 (1944)

(same holding) In addition to satisfying HOLDING:

tions in hyperinflationary currencies, and
nonfunctional currency, notional principal
contracts with significant nonperiodic

the requirements of business purpose, The transactions described in SitugPdyments.

continuity of business enterprise and con;gg
tinuity of interest, in order to qualify as a.;, 44
reorganization under § 368(a)(1)(A), dne transaction
transaction effectuated under a corpora

) and (2) possibly may qualify for tax-

(1) and (2) do not qualify as reorgapATES: These regulations are effective
ons under § 368(a)(1)(A). Howevergebruary 14, 2000
s described in Situations

FOR FURTHER INFORMATION CON-

law merger statute must have the resWf.q treatment under other provisions ofACT: Roger M. Brown at (202) 622-

that one corporation acquires the assets g§fa code.

the target corporation by operation of the

corporate law merger statute and the taBRAFTING INFORMATION:
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Cge CFR 1.988-2: Recognition and computation of

BEPARTMENT OF THE TREASURY

Background

On March 17, 1992, proposed regula-
tions were published in tHeederal Reg-
ister at (57 F.R. 9217 [INTL-15-91,
1992-1 C.B. 1202]). The IRS received
two written comments on the proposed
regulations, which are discussed below.
No public hearing was held and no re-
quests to speak were received. Having
considered the comments, the IRS and
Treasury Department adopt the proposed
regulations, as modified by this Treasury
decision.

Explanation of Provisions

I. Hyperinflationary Instruments
A. Proposed Regulations

The proposed regulations under
§1.988-2(b)(15) generally provided that
currency gain or loss on debt instruments
and demand deposits entered into or ac-
quired when the currency in which the
item was denominated was hyperinfla-
tionary must be realized annually under a
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mark-to-market methodology. For pur-addressed in that section, the IRS angtrincipal with a devalued currency. In in-
poses of determining the character an@ireasury agree that transactions describsthnces, however, where hyperinflation-
source (or allocation) of such currencyn section 988(a)(3)(C) should not be exary conditions are subsiding and a lender
gain or loss, the gain or loss was generalljluded from the mark-to-market rule ofwould actually have currency gain on
treated as an increase in, or a reduction dhe final regulations. The IRS and Treaprincipal repayment (and the borrower
interest income or expense. sury also have concluded that to the exwould have currency loss on principal re-
The proposed §1.988-2(b)(15) regulatent a debt instrument is subject to thpayment), these assumptions are no
tions excluded instruments described inules of 81.988-2(b)(15), the applicatiodonger appropriate. For example, if a
section 988(a)(3)(C) (relating to non-dol-of section 988(a)(3)(C)’s resourcing ruldender has currency gain on the marking
lar, related-party loans where the rate df not necessary. The final regulations rée market (for currency fluctuations only)
interest is at least 10 percentage poinfiect these changes. of the principal of a debt instrument, high
higher than the Federal mid-term rate) The other comment identified the neeshominal interest rates would not be com-
from these rules. Proposed regulationf®r coordinating the mark-to-marketpensating the lender for the decline in the
§1.988-2(d)(5) and (e)(7) generally proregime for hyperinflationary instrumentsvalue of the principal as there would be a
vided that currency gain or loss realizedinder proposed regulationgain on the principal.
with respect to section 988 forward con§1.988-2(b)(15), and the mark-to-market Accordingly, the final regulations re-
tracts, futures contracts, option contractslection under proposed regulatiortain the source and character rule of the
and similar items (such as currency swapl.988-5(f) for all section 988 transacproposed regulations (direct allocation of
contracts) entered into or acquired whetions. The final regulations do not in-the exchange gain or loss against interest
the currency in which such an item is deelude a rule coordinating these two markexpense or income, respectively) when
nominated was hyperinflationary was recto-market regimes because thdyperinflationary conditions result in ex-
ognized annually under a mark-to-marketark-to-market election for all sectionchange loss to lenders or exchange gain to

methodology. 988 transactions is still in proposed formborrowers on the principal amount of a
B. Discussion of Comments and FinaAccordingly, the IRS and Treasury havelebt instrument or deposit. However,
Regulations decided that consideration of the properhere a lender has exchange gain or a
1. Comments and the Treasury and IRS&oordination is most appropriate when theorrower has exchange loss on the debt
responses regulations relating to the general markinstrument — which may occur as hyper-
One of the comments responding to theo-market election for all section 988inflationary conditions subside — the
proposed regulations criticized the exclutransactions are finalized. final regulations clarify that the exchange

sion of loans described in sectior2. Other changes to the final regulationsgain or loss is not allocated against inter-
988(a)(3)(C) from the rules of proposeda) Source and Character of Gain or Los®st expense or income. Rather, the ex-
regulation §1.988-2(b)(15). The com- The proposed regulations provided thathange gain or loss is treated under the
ment noted that it was inappropriate t@ny exchange gain or loss realized upomormal currency character and source
treat related-party loans differently frommarking to market a debt instrument or aules of §81.988-3 and 1.988-4. Thus,
loans between unrelated parties in thidemand deposit under proposed regulder example, if an issuer has both interest
context. tion §1.988-2(b)(15)(i) was to be directlyexpense and currency loss, the currency

Proposed regulation §1.988-2(b)(15allocable to the interest income or interedbss is sourced and characterized under
excluded loans subject to sectiorexpense from the debt instrument or desection 988 and does not affect the deter-
988(a)(3)(C) from the mark-to-marketposit. Accordingly, the gain or loss resmination of interest expense.
rule of the proposed regulations becausduced or increased the amount of intereéib) Synthetic, Non-hyperinflationary Cur-
the loans were already subject to mark-tancome or interest expense paid or aaency Debt Instruments
market treatment under sectiorcrued during that year with respect to that The final regulations also make clear
988(a)(3)(C), which was enacted to preinstrument or deposit. Additionally, if re-that when a debt instrument has interest
vent manipulation of the section 904(aplized exchange gain exceeded intereand principal payments that are to be
foreign tax credit limitation through re-expense of an issuer, or realized exchangeade by reference to a non-hyperinfla-
lated party loans with artificially high in- loss exceeded interest income of a holdétonary currency or item (commonly
terest rates. See H. Conf. Rep. No. 84by depositor, the character and source &hown as interest and principal protection
99h Cong., 2d Sess. 668 (1986). Howsuch excess amount were to be detefeatures), the instrument is not marked to
ever, due to interest income’s U.S. sourcmined under the general rules ofnarket under the final section 988 regula-
treatment under section 988(a)(3)(C)(ii)§81.988-3 and 1.988-4. tions. This is because the instrument is, in
mark-to-market treatment under section The assumption underlying this pro-substance, a synthetic non-hyperinflation-
988(a)(3)(C), rather than posed treatment was that in hyperinflaary instrument and does not experience
§1.988-2(b)(15), would be, in most casesionary conditions, high nominal interestthe distortions associated with a hyperin-
more unfavorable to taxpayers. rates perform two functions: compensat#ationary instrument.

Since the rules of proposed regulatiofenders for currency loss attributable tgc) Treatment of Hyperinflationary Con-
§1.988-2(b)(15) were consistent with théhe repayment of the principal with a detracts
approach of section 988(a)(3)(C) and preralued currency, and account for borrow- Proposed regulation §1.988-2(d)(5)
vented manipulation of the type Congressrs’ currency gain on the repayment of thgenerally provided that currency gain or
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loss on derivative contracts described itoss, or expense arising from a transactidhursuant to section 7805(f) of the Internal
§1.988-1(a)(2)(iii) and denominated in avhose form is not in accordance with itliRevenue Code, the notice of proposed
currency that was hyperinflationary at theeconomic substance. 881.988-1(a)(1Xulemaking preceding these regulations
time the contract was entered into was tand 1.988-2(f); Agro Science Co. v.was submitted to the Small Business Ad-
be realized annually under a mark-to-mat€ommissionersupra Accordingly, the ministration for comment on its impact on
ket methodology. This proposed regularules contained in this Treasury decisiosmall businesses.

tion was issued prior to promulgation ofwill be applied within the framework of , )

the §1.446—4 regulations (published in ththese general economic substance prindprafting Information

Federal Registeron July 18, 1994) ples. o The principal author of these regula-
which requires that, to clearly reflect in-Il.  Significant Non-periodic Payments;;q« is Roger M. Brown of the Office of
come, the timing of income, deductionand Currency Swaps the Associate Chief Counsel (Interna-
gain or loss on a hedge must match the The proposed regulations coordinategonaD_ However, other personnel from
timing Qf income, deduction, gain or Iosss_ectlon 98_8 _Wlth th_e s_e_ctlon 446 re_gul_afhe IRS and Treasury Department also
on _the item be_mg hedged. The final ngLnons pertaining tp S|gn|f|canf[ nonper_'Od'_Cparticipated in their development.

lations modify proposed regulationpayments. The final regulations maintain * ok ok k%
§1.988-2(d)(5) by providing thatthis coordination and clarify that ex-

§1.446-4, to the extent applicable, wilchange gain or loss may be realized on thdoption of the Amendments to the

take precedence over proposed regulatigarincipal and interest components of &egulations

§1.988-2(d)(5). This is because the IRSignificant nonperiodic payment. , )

and Treasury believe that a clearer refledH. Proposed Change to Base Period in Accordingly, 26 CFR part 1 is amended
tion of income is present where the inNotice of Proposed Rulemaking as follows:

come and deductions arising from an item In REG-116567-99 on page 463, theaRT 1__INCOME TAXES

hedged under §1.446-4 is matched witlRS and Treasury are publishing a notice

the income and deductions arising fronof proposed rulemaking that proposes to Paragraph 1. The authority citation for
the hedge. See 8§81.446-4(b). change the period during which inflationpart 1 continues to read, in part, as fol-
(d) Demand and Time Deposits rates are measured in the determination tmfws:

The proposed regulations applied thevhether a currency is hyperinflationary Authority: 26 U.S.C. 7805 ***
mark-to-market rules to demand depositfor purposes of section 988 (base period). Par. 2. Section 1.988—-0 in the Table of
denominated in a currency that was hyfhe effect of this change to §1.988-1(flContents is amended by:
perinflationary at the time the deposit wagdefining hyperinflationary currency for 1. The entry for §1.988-2(b)(14)—(15) is
entered into. Under the final regulationspurposes of section 988) is to take into acemoved.
the mark-to-market rules apply to demandount current year, hyperinflationary con2. An entry for §1.988-2(b)(14) is added.
and time deposits that provide for paysélitions, rather than determining whether 8. An entry for 81.988-2(b)(15) is added.
ments denominated in or by reference to@urrency is hyperinflationary based on thd. The entry for §1.988-2(d)(5) is re-
currency which is hyperinflationary at thethree years prior to the current year. Theised.
time the taxpayer enters into or otherwisproposed change relates only to sectidh The entry for §1.988-2(e)(7) is re-
acquires the deposit, or whose intere€@88 and not to the dollar approximate sepdsed.
rate reflects hyperinflationary conditionsarate transactions method of §1.985—Bhe revisions and additions read as fol-
in a country. Similar clarifications have(DASTM). However, other sections, sucHows:
been made with respect to the definitionas 81.267(f)-1(e) (relating to applicatior§1.988-0 Taxation of gain or loss from a
of hyperinflationary debt instruments andf the loss disallowance rule of sectiorsection 988 transaction; Table of Con-
currency swap contracts. 267(a)(1) as applied to related party, nortents.

3. Abusive transactions functional currency loans), which maker * * * *

The Treasury and the IRS are conreference to the section 988 definition 0§1.988—2 Recognition and computation of
cerned about the use of hyperinflationarpyperinflation will be affected. exchange gain or loss.
currencies in transactions motivated b ) * ok ok ok ok
tax considerations. Because the directio)%pec'al Analyses (b) ***

_of excha_nge r_ates is relatiyely predictable |t has been determined that this Tred14) [Reser_ved] _
in hyperinflation economies, some tax (15) Debt instruments and deposits de-

sury decision is not a significant regula ) ) k )
payers have attempted to use such CUIT&ty action as defined in Executive Ordepominated in hyperinflationary curren-

cies in transactions lacking economic subroges  Therefore. a regulatory asses§i€S:

stance. See, e.gAgro Science CO. V. mant js not required. It has also been dé- ~ * * *

CommissionerT.C. Memo. 1989-687, (ormined that section 553(b) of the Ad{d) ™
aff’d, 927 F.2d 213 (8Cir.), cert. denied ministrative Procedure Act (5 u.s.c (5) Hyperinflationary contracts.

502 U.S. 907 (1991). However, sectioppaner 5) and the Regulatory Flexibilik€) ™
988 may be applied by the IRS in a mang (5 U.S.C. chapter 6) do not apply td7) Special rules for currency swap con-

ner that reflects the proper timingnace regulations, and, therefore, a RegH—aCts in hyperinflationary currencies.
source, and character of income, gaifaiory Flexibility Analysis is not required. ~ ~ * *
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Par. 3. Section 1.988-2 is amended- equals $1. Under the terms of the debt instruparagraph (b)(15)(i) of this section is an

by: ?e’;?'ﬁlr_“ustthp?( i”tereslt f‘”;‘i%'gy “)’MA”‘ a’T:jour‘tth‘JfaLdjustment to the functional currency
. urkisn lira that Is equal to . SO unaer . . . .
1. Adding paragraphs (b)(14) anqemnS of the debt inst?ument, B must pay A Upon mggrlnupal amo_unt of the issuer, functional
(b)(15). turity of the debt instrument an amount of TurkisicUrrency basis of the holder, or the func-
2. Adding paragraph (d)(5). lira that is equal to $1,000. Although the principafional currency amount of the deposit.
3. Adding paragraph (e)(3)(iv). and interest are payable in a hyperinflationary curThis adjusted amount or basis is used in
4. Adding paragraph (e)(7). rency, the debt instrument is a synthetic dollar defyaking subsequent computations of ex-

Ty . instrument and is not subject to paragraph (b)(15)(
The additions read as follows: of this section.

§1.988-2 Recognition and computation (iv) Source and character of gain or

Sf (::xc*hafgf gain or loss. loss—(A) General rule for hyperinfla-
) # tionary conditions The rules of this para-
(b) graph (b)(15)(iv)(A) shall apply to any

(14) [Reserved] _ taxpayer that is either an issuer of (of2X@ble income or loss. L
(15) Debt instruments and deposits deébligor under) a hyperinflationary debt (vi) Definitions—(A) Hyperinflation-

nominated in hyperinflationary curren-; . <riment or deposit and has currenc ry debt instrument A hyperinflationary
cies— (i) In general. If a taxpayer issues, ain on such debt instrument or deposig,ebt instrument is a debt instrument that
acquires, or otherwise enters into or holdg, - 1 o1der of a hyperinflationary debt inProvides for—

a hyperinflationary debt instrument (asstrument or deposit and has currency loss (1) Payments denominated in or deter-
defined in paragraph (b)(15)(vi)(A) of on such debt instrument or deposit. Fapined by reference to a currency that is

this _section) or a hyper_inflationary de'purposes of subtitle A of the Internal Rev_hyperim‘lationary (as defined in
posit (as defined in

; . : paragrgphenue Code, any exchange gain or loss rg—l'9_88_1(f)) at th_e time th_e taxpayer en-
(b)(15)(vi)(B) of this section) on which alized under paragraph (b)(15)(i) of thiders into or otherwise acquires the debt in-

interest is paid or accrued that is denomgection is directly allocable to the interes trument; or
nated in (or determined by reference to) é’xpense or interest income, respectively, (2) Payments denominated in or deter-
nonfunctional currency of the taxpayere - the debt instrument or deposit (Com}_/nined by reference to a currency that is
then the taxpayer shall realize exchangénruted under this paragraph (b)), an yperinflationary (as defined in
gain or loss with respect to such inStrut'herefore reduces or increases the amo .988-1(f)) during the taxable year, and
ment or deposit for its taxable year deterc-)f interest income or interest expense pa e terms of the instrument provide for the
mined by reference to the change in €X%5r accrued during that year with respect tadjustment of principal or interest pay-
change rates between— that instrument or deposit. With respe ents in a manner that reflects hyperin-
(A) The later of the first day of the taX-t5 a debt instrument or deposit durinch-‘ation' For example, a debt instrument
able year, or the date the instrument WaSyaple year, to the extent exchange gam’oviding for a variable interest rate based
entered into (or an amount depOSited)réaIized under paragraph (b)(15)(i) of thi&n local conditions and generally re-
and I%ponding to changes in the local con-

section exceeds interest expense of an i

(B) The earlier of the last day of thesuer, or exchange loss realized und&Hmer price index will reflect hyperinfla-

taxable year, or the date the instrument ( araaraph (b)(15)(i) of this section extion:
deposit) is disposed of or otherwise term(igeedg inpterés?[(inc)cf%e of a holder or de- (B) Hyperinflationary depositA hy-

nated. positor, the character and source of su(9_1er|nflzit|0n(":lry deposit is a demand or

(i) Only exchange gain or loss is real-exCess amount shall be determined und%‘fne deposit or similar instrument issued

ized No gain or loss is realized under§§1 988—3 and 1.988-4 y a bank or other financial institution
paragraph (b)(15)(i) by reason of factors (B) Special rule for subsiding hyperin_that provides for—
other than movement in exchange rateﬁationary conditions If the taxpayer is (1) Payments denominated in or deter-

such as the creditworthiness of the debto&.n issuer of (or obligor under) a hyperin_mined by reference to a currency that is

(iif) Special rule for synthetic, non'hy'flationary debt instrument or deposit an&wperim‘lationary (as defined in
perinflationary currency debt has currency loss, or if the taxpayer is 31.988—1(0) at the time the taxpayer en-

instruments—(A) General rule. Para- holder of a hyperinflationary debt instry-ters into or otherwise acquires the deposit;

graph (b)(15)(i) does not apply to a debltnent or deposit and has currency gai o
instrument that has interest and principaH1en for purposes of subtitle A of the In- (2) Payments denominated in or deter-

payments that are to be made by refereng&nal Revenue Code, the character ar{Hined by reference to a currency that is
to a currency or item that does not reﬂecslource of the currency gain or loss is dJ}yperinflationary (as defined in

hyperinflationary conditions in a CouNtry;armined under §81.988-3 and l_988_4§_1.988—1(f)) during the taxable year, and
(within the meaning of §1.988-1(f)). Thus, if an issuer has both interest e)g_he terms of the deposit provide for the

_ '(|'|3) Exan:jptI)e F;]ar?glzaph (b)(15)(iii|)(A) pense and currency loss, the currency |O§gjustment of fche deposit ar;:ountﬂor intir-
is illustrated by the following example: < <o\ rced and characterized under secti§§t Payments in a manner that reflects hy-

Example. When the Turkish lira (TL) is a hyper- ... perinflation.
inflationary currency, A, a U.S. corporation with the988' and does not affect the determmat'op' (Vii) Interaction with other i
) ) ; ProvisioRs
U.S. dollar as its functional currency, makes a of interest expense. . )
(A) Interest allocation rules.In determin-

year, 100,000 TL-denominated loan to B, an unre- (v) Adjustment to principal or basis | ) .
lated corporation, at a 10% interest rate when l,OQQny exchange gain or loss realized undépg the amount of interest expense, this

'(}hange gain or loss, computing the basis
of assets for purposes of allocating inter-
est under 881.861-9T through 1.861-12T,
and 1.882-5, or making other determina-
tions that may be relevant for computing
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paragraph (b)(15) applies beforelollar approximate separate transactions (iv) Definition of hyperinflationary
§81.861-9T through 1.861-12T, andnethod of accounting described ircurrency swap contractA hyperinfla-
1.882-5. §1.985-3, this paragraph (d)(5) does ndionary currency swap contract is a cur-
(B) DASTM Withrespect to a qualified apply. rency swap contract that provides for—
business unit that uses the United States(B) Hedging rules. To the extent (A) Payments denominated in or deter-
dollar approximate separate transactior§l.446—4 or 1.988-5 apply, this paramined by reference to a currency that is
method of accounting described imgraph (d)(5) does not apply. hyperinflationary (as defined in
§1.985-3, paragraph (b)(15)(i) of this sec- (C) Adjustment for subsequent trans§1.988-1(f)) at the time the taxpayer en-
tion does not apply. actions. Proper adjustments must bders into or otherwise acquires the cur-
(C) Interaction with section made in the amount of any gain or lossency swap; or
988(a)(3)(C) Section 988(a)(3)(C) doessubsequently realized for gain or loss (B) Payments that are adjusted to take
not apply to a debt instrument subject téaken into account by reason of this paranto account the fact that the currency is
the rules of paragraph (b)(15)(i) of this secgraph (d)(5). hyperinflationary (as defined in
tion. (iv) Effective date This paragraph (d) §1.988-1(f)) during the current taxable
(D) Hedging rules To the extent (5) is applicable to transactions acquiregiear. A currency swap contract that pro-
§1.446-4 or 1.988-5 apply, the rules obr otherwise entered into after Februaryides for periodic payments determined

paragraph (b)(15)(i) of this section will not14, 2000 by reference to a variable interest rate
apply. This paragraph (b)(15)(vii)(D) does (e) *** based on local conditions and generally
not apply if the application of §1.988-5 re- (3) *** responding to changes in the local con-

sults in hyperinflationary debt instrument (iv) Coordination with 81.446-3(g)(4) sumer price index is an example of this
or deposit described in paragraphegarding swaps with significant nonperi-latter type of currency swap contract.
(b)(15)(vi)(A) or (B) of this section. odic payments. The rules of (v) Special effective date for nonfunc-
(viii) Effective date This paragraph §1.446-3(g)(4) apply to any currencytional hyperinflationary currency swap
(b)(15) applies to transactions enteredwap with a significant nonperiodic pay-contracts. Paragraph (e)(7) applies to

into after February 14, 2000 ment. Section 1.446-3(g)(4) applies beransactions entered into after February
*okok ok ok fore this paragraph (e)(3). Thus, ifl4, 2000
(d) *** §1.446-3(g)(4) applies, currency gain or Robert E. Wenzel

(5) Hyperinflationary contracts-(i) loss may be realized on the loan. This
In general If a taxpayer acquires or oth-paragraph (e)(3)(iv) applies to transac-
erwise enters into a hyperinflationarytions entered into after February 14, 2000
contract (as defined in paragraphtt * * * * Approved December 13, 1999.
(d)(5)(ii) of this section) that has pay- (7) Special rules for currency swap
ments to be made or received that are deentracts in  hyperinflationary
nominated in (or determined by referenceurrencies—(i) In general If a taxpayer
to) a nonfunctional currency of the tax-enters into a hyperinflationary currency
payer, theq the taxpay_er shall realize exwap (as c_Iefined in paragraph (e)(7)_(iV?Filed by the Office of the Federal Register on Janu-
change gain or loss with respect to sucbf this section), then the taxpayer realizegy 12, 2000, 8:45 a.m., and published in the issue of
contract for its taxable year determined bgxchange gain or loss for its taxable yealie Federal Register for January 13, 2000, 65 F.R.
reference to the change in exchange ratesth respect to such instrument deter2026)
between— mined by reference to the change in ex-

(A) The later of the first day of the tax-change rates between —
able year, or the date the contract was ac-(A) The later of the first day of the tax-Section 6104.—Publicity of
quired or entered into; and able year, or the date the instrument wdsformation Required From

(B) The earlier of the last day of theentered into (by the taxpayer); and Certain Exempt Organizations
taxable year, or the date the contract is (B) The earlier of the last day of thegnd Certain Trusts
disposed of or otherwise terminated. taxable year, or the date the instrument is

(ii) Definition _of h_yperinflationar)_/ disp_osed_ of or otherwisg te_rminated. . 26 CFR 1.6104(d)1: Public inspection and
contract A hyperinflationary contract is (i) Adjustment to principal or basis. gjstribution of applications for tax exemption and
a contract described in paragraph (d)(1) dfroper adjustments are made in th&nual information returns of tax-exempt
this section that provides for paymentsmount of any gain or loss subsequentl§fganizations.
denominated in or determined by referrealized for gain or loss taken into ac-
ence to a currency that is hyperinflationeount by reason of this paragraph (e)(7). T.D. 8861
ary (as defined in §1.988-1(f)) at the time (iii) Interaction with DASTM.With re-
the taxpayer acquires or otherwise entegpect to a qualified business unit that uses
into the contract. the United States dollar approximate se[pEPARTMENT OF THE TREASURY

(i) Interaction with other provisions. arate transactions method of accountintpternal Revenue Service
(A) DASTM With respect to a qualified described in §1.985-3, this paragrapg® CFR Parts 301 and 602
business unit that uses the United Statés)(7) does not apply.

Deputy Commissioner
of Internal Revenue.

Jonathan Talisman,
Acting Assistant Secretary
of the Treasury.
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Private Foundation Disclosure den estimate and suggestions for reducingte foundation must publish the notice not
Rules the burden should be sent to théernal later than the due date of the return (deter-
Revenue Service Attn: IRS Reports mined with regard to any extension of time
AGENCY: Internal Revenue ServiceClearance Officer, OP:FS:FP, Washingfor filing) in a newspaper having general
(IRS), Treasury. ton, DC 20224, and to tt@ffice of Man- circulation in the county in which the prin-
ACTION: Final regulations. agement and BudgetAttn: Desk Officer_ Cipal_ office of the fqundation _is located.
for the Department of the Treasury, Officé&Section 6104(e), as in effect prior to the ef-
SUMMARY: This document contains final of |nformation and Regulatory Affairs, fective date of the Tax and Trade Relief Ex-
regulations that amend the regulations reyashington, DC 20503. tension Act of 1998 (with respect to private
lating to the public disclosure requirements Books or records relating to this collecfoundations), requires a private foundation
described in section 6104(d) of the Internaion of information must be retained ago allow public inspection of the founda-
Revenue Code. These final regulations iMong as their contents may become matetion’s application for recognition of exemp-
plement changes made by the Tax ang| in the administration of any internaltion at the foundation’s principal office
Trade Relief Extension Act of 1998, whichrevenue law. Generally, tax returns an@and certain regional or district offices).
extended to private foundations the sam@x return information are confidential, asSection 6104(e) also requires a private

_rules regarding public disclosure of annuglequired by 26 U.S.C. 6103. foundation to provide copies of its exemp-
information returns that apply to other tax- tion application upon request. The require-
exempt Organizations. These final regulﬁa(:kground ment to provide Copies of an exemption ap-

tions provide guidance for private founda- . o oo §§301.6104(d)-Rlication upon request becomes effective,
tions required to make copies of

> ! - " through 301.6104(d)-5 of the ProcedurB0Wever, only after the Secretary of the
applications for recognition of exemption_ _,“x, ..o Regulations (26 CFRITeasury issues final regulations applicable

for publ inspection an o compy wihl21t 301 relating to he section 6104 Pkl loudnone it descie tow e
reqUests for copies of those documents,  PUPlic disclosure rules applicable to tax-ex: quirer PP _ priva
q P * empt organizations (organizations describdgundation makes its exemption application
DATES: Effective Date These regula- in section 501(c) or (d) and exempt fron{Videly available or obtains an IRS determi-
tions are effective March 13, 2000. taxation under section 501(a)) and certaff@tion that a particular request is part of a

Applicability date Except as provided nonexempt charitable trusts and nonexempgrassment campaign.

below, these regulations are applicable torivate foundations referenced in Seaioﬁmendments Made by the Tax and Trade

private foundations on or after March 136033(d). The amendments remove existingg|ief Extension Act of 1998

2000. These regulations are not applicabB301.6104(d)-1 (relating to public inspec-

to any private foundation annual information of private foundation annual informa- The Tax and Trade Relief Extension

tion return the due date for which (detertion returns). The amendments also reviskct of 1998 was enacted on October 21,

mined with regard to any extension of time&g§301.6104(d)—2 through 301.6104(d)-5 t€998. Among its provisions, it amended

for filing) is before March 13, 2000. apply the provisions to all tax-exempt orgasection 6104(e) of the Code to apply to

FOR EURTHER INEORMATION CON- nizgtions_,, none_xempt charitable trusts deprivate fpundations the same rulgs regard-
Lo scribed in section 4947(a)(1) and nonexng public disclosure of annual informa-

TACT: Michael B. Blumenfeld, (202) . ; " i

622-6070 (not a toll-free number). empt private foundauon;. In addltlop, t_helon rgturqs that apply t(_).other tax-exempt

amendments redesignate existingrganizations. In addition, the Tax and

SUPPLEMENTARY INFORMATION: §8301.6104(d)-2 through 301.6104(d)-5 abrade Relief Extension Act of 1998 re-

§8301.6104(d)-0 through 301.6104(d)-3yealed existing section 6104(d), and re-

respectively. designated section 6104(e), as amended,

as new section 6104(d). Section 6104(d),

Paperwork Reduction Act

The collections of information con- - .
Description of Current Law Disclosure :
tained in these final regulations have beeﬁequirzments Applicable to Private as amended by the Tax and Trade Relief

reviewed and approved by the Office Of:oundations Extension Act.of _1993, requires each ta?<-
Management and Budget in accordance exempt organization, including one Fha_tt is
with the Paperwork Reduction Act of Section 6104(d), as in effect prior to thé Private foundation, to allow public in-
1995 (44 U.S.C. 3507) under controkffective date of the Tax and Trade ReligfPECtion at its principal office (and at cer-
number 1545-1655. Responses to thegxtension Act of 1998 (Division J of H.R. tain regional or district offices) and to
collections of information are mandatory.4328, the Omnibus Consolidated an§°MPly with requests, made either in per-
An agency may not conduct or sponsoEmergency Supplemental AppropriationSON O in writing, for copies of the organi-
and a person is not required to respond tact, 1999)(Public Law 105-277, 112 Stagation's application for recognition of ex-
a collection of information unless it dis-2681) (with respect to private foundations)©MPtion and the organization's three most
plays a valid control number assigned byequires a private foundation to make it§cent annual information returns. Con-
the Office of Management and Budget ~ annual information returns available fo/d"€SS @lso intended that nonexempt chari-
The estimated average annual burdepublic inspection at its principal office dur-taPle trusts described in section
per respondent/recordkeeper is 30 miring regular business hours for a period ¢1247(2)(1) and nonexempt private foun-
utes. 180 days after the foundation publishes nélations comply with the expanded public
Comments on the accuracy of this burtice of the availability of its return. A pri- disclosure requirements, just as the infor-
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mation reporting requirements of sectiomust disclose to the general public thecribed in the April 9, 1999 final regula-
6033, pursuant to section 6033(d), applgames and addresses of its contributorons. After carefully considering this com-
to these entities. See Joint Committee aronsistent with section 6104(d)(3). Thenent, the IRS and the Treasury Department
Taxation, General Explanation of Taxamendments also clarify that, for purposedsave concluded that providing copies of the
Legislation Enacted in 1998 (JCS—6-98)f section 6104(d), the ternax-exempt applicable documents to a state agency and
November 24, 1998, at 242, fn. 102. organizationand private foundationin- publishing notice would not make those
The Tax and Trade Relief Extensiorclude nonexempt private foundations andocuments widely available. We reached
Act of 1998 amendments apply to renonexempt charitable trusts described iaur conclusion because the method sug-
guests made after the later of Decembeection 4947(a)(1) that are subject to the igested by the commenter could impose a
31, 1998, or the 80day after the Secre- formation reporting requirements of sectiorsubstantial inconvenience to members of
tary of the Treasury issues final regula6033. Finally, the amendments remove exhe public. Therefore, the IRS and the
tions referred to in section 6104(d)(4) (reisting §301.6104(d)-1 and redesignate eXreasury Department did not adopt this
lating to when documents are madeésting §8301.6104-2 throughsuggestion.
widely available and when a particular re301.6104(d)-5, as §8301.6104(d)-0 Afew commenters asked that these final
quest is considered part of a harassmetttrough 301.6104(d)-3, respectively. regulations not require private foundations
campaign). On April 9, 1999, the IRS Until March 13, 2000, private founda-to disclose to the general public the identi-
published T.D. 8818, 1999-17 I.R.B. 3, irtions remain subject to section 6104(ddies of their contributors. Section 6104(d)
theFederal Register(64 FR 17279) final and section 6104(e), as in effect prior toequires public disclosure of all the infor-
regulations under section 6104(d) applicthe Tax and Trade Relief Extension Act ofmation contained on an exemption applica-
able to tax- exempt organizations othet998, and existing 8301.6104(d)—1tion and an annual information return filed
than private foundations. Accordingly,Thereafter, private foundations are subwith the IRS, unless the information is
section 6104(d), as amended by the Tggct to the public inspection requirementspecifically excepted from disclosure.
and Trade Relief Extension Act of 1998pf section 6104(d), as in effect prior to th&Section 6104(d)(3) specifically excepts
became effective with respect to tax-exTax and Trade Relief Extension Act offrom disclosure the names and addresses of
empt organizations other than privatd 998, and existing 8301.6104(d)-1 withany contributor to an organization which is
foundations on June 8, 1999. respect to any annual information returmot a private foundation. By its terms, this
On August 10, 1999, the IRS publishedhe due date (determined with regard texception does not apply to private founda-
a notice of proposed rulemaking,any extension of time for filing) for which tions. The IRS and the Treasury Depart-

REG-121946-98, 1999-36 I.R.B. 403is prior to March 13, 2000. ment believe the rule of the proposed regu-
under section 6104(d) in theederal lation is consistent with the statute and
Register (64 FR 43324) that extends theoummary of Comments Congressional intent and, therefore, did not

recently-published final regulations under §ne commenter suggested anoth&hange this provision.
section 6104(d) to apply to private founy,ethod to satisfy the widely available ex- One commenter asked that these final

dations and modifies those final regmaéeption to the requirement that a privatéegulations clarify how the disclosure re-
tions in several respects. The IRS reg ndation provide a copy of its applicablequ”eme”ts apply to a supporting organi-
ceived a few comments on the proposegycuments upon request. The commentéftion described in section 509(a)(3).
regulations. No public hearing on thg, 4 permit a private foundation to satisfysecnon 509(a) provides that an organiza-
regulations was requested or held. Aftgg,, widely available exception by (1) ﬁ”ngtion described in section 501(c)(3) is a
consideration of all the comments, thecopies of its documents with a state agen(gyivate foundation if it does not meet the
proposed regulations are adopted Witthat, in turn, makes the documents avail€quirements of section 509(a)(1), (2),
minor clarifying modifications by this 4 for public inspection, and (2) publish(3)' or (4). Therefore, an organization
Treasury Decision. The provisions an%g a notice in a newspaper of general cithat is described in section 501(c)(3) and
significant comments are discussedation stating where the documents arglassified as a supporting organization

below. available. The Tax and Trade Relief Exteridnder section 509(a)(3) is not a private
sion Act of 1998 repealed the requiremeripundation. The disclosure requirements
(in former section 6104(d)) that privatgiNder section 6104(d) apply to supporting
These final regulations amend the finaloundations publish notice of the availabilorg@nizations described in section
regulations (T.D. 8818) under sectiority of their annual information returns with209(2)(3) in the same manner as they
6104(d) that were published in tRederal respect to annual information returns du@PPIY to all other tax-exempt organiza-
Register (64 FR 17279) on April 9, 1999 after the effective date of these final reguldions that are not private foundations.
(the April 9, 1999 final regulations). Thetions. The Act extended the same publiEN€ Proposed regulations define the terms
amendments clarify that the teramnual disclosure requirements that apply to af®X-€xeémpt organizaticandprivate foun-
information returnincludes any return that other tax-exempt organizations to privatd@tion consistent with the applicable
is required to be filed under section 603Foundations, including the widely availableStatutory provisions, and the IRS and the
For a private foundation, these returns inexception. The proposed regulations sped/€asury Department have determined
clude Form 990-PF and Form 4720. Thiy that a private foundation satisfies thdhat further regulatory clarification is not
amendments clarify that, unlike other taxwidely available exception by posting its€c€ssary in this regard.
exempt organizations, a private foundatiodocuments on the World Wide Web as de- Another commenter expressed concern

Explanation of the Provisions
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that some private foundations may not hawments are part of a harassment campaigpf. information in these regulations will
copies of their exemption applicationsThe April 9, 1999 final regulations do notnot have a significant economic impact on
This commenter suggested that these finapply to private foundations and, thereforeg substantial number of small entities.
regulations only require private foundathe issuance of those regulations did ndthis certification is based on the fact that
tions formed after 1990 to disclose theitrigger the repeal of the publication of nothe average time required to maintain and
exemption applications. Since July 15tice requirement. Indeed, the April 9, 199@lisclose the information required under
1987, a tax-exempt organization, includindinal regulations stated explicitly that, untilthese regulations is estimated to be 30
one that is a private foundation, has bedhe IRS issues final regulations under secninutes for each private foundation. This
required under section 6104 to make its exion 6104(d) applicable to private foundaestimate is based on the assumption that,
emption application available for public in-tions, private foundations continue to ben average, a private foundation will re-
spection. See section 10702(b) of the Ongoverned by the existing § 301.6104(d)-teive one request per year to inspect or
nibus Budget Reconciliation Act of 1987requirements relating to public disclosurg@rovide copies of its application for tax
(Public Law 100-203) and Notice 88-12®f private foundation annual informationexemption and its annual information re-
(1988-2 C.B. 454). Under the proposetkturns turns. Approximately 0.1 percent of the
regulations, a private foundation that filed The IRS and the Treasury Departmerrivate foundations affected by these reg-
its exemption application before July 15believe the effective date of the repeal afilations will be subject to the reporting
1987 is required to make available for pubthe publication of notice requirement statedequirements contained in the regulations.
lic inspection a copy of its application onlyin the proposed regulations is consisterit is estimated that annually, approxi-
if it had a copy of its application on July 15with both the statute and the legislative hisnately 65 private foundations will make
1987. Thus, these final regulations do ndory. Further, the IRS and the Treasury Deheir documents widely available by post-
change this provision of the proposed regypartment believe it is important to retainng them on the Internet. In addition, it is
lations. one public disclosure standard for privatestimated that annually, approximately 3
One commenter stated that the applicdeundations until another is finally adoptedprivate foundations will file an applica-
ble date in the proposed regulations, whicAccordingly, the IRS and the Treasury Detion for a determination that they are the
would eliminate the requirement that pripartment did not modify these final regulasubject of a harassment campaign such
vate foundations publish notice of the availtions as suggested. that a waiver of the obligation to provide
ability of their annual information returns, Finally, one commenter expressed corcopies of their applications for tax exemp-
is inconsistent with the effective date specicern that disclosure in some instances coulihn and their annual information returns
fied in the House Committee Report to thadversely affect the charitable operations a$ in the public interest. The average time
Tax and Trade Relief Extension Act ofsome small operating private foundationsequired to complete, assemble and file an
1998 (H.R. Rep. No. 105-817). This comthat advance unpopular causes or desire dpplication describing a harassment cam-
menter requested that the final regulation®aintain a low profile. This commenterpaign is expected to be 5 hours. Because
add a rule that prevents the IRS from asseduggested that the final regulations shouldpplications for a harassment campaign
ing a late filing penalty against a privateauthorize the Secretary to grant a waivatetermination will be filed so infre-
foundation whose return is rejected by th&tom some or all of the disclosure requirequently, they will have no effect on the
IRS because the foundation filed the returments if a small operating foundation esaverage time needed to comply with the
on or after June 8, 1999 (the effective datablishes that, without the waiver, its charirequirements in these regulations. In ad-
of the April 9, 1999 final regulations) with- table operations could be adversely affectatition, a private foundation is allowed in
out proof that it satisfied the publication ofand it provides alternative methods of disthese regulations to charge a reasonable
notice requirement. Section 6104(d), as iolosure that enhance oversight and publiee for providing copies to requesters.
effect prior to the effective date of the Tavaccountability. Section 6104(d), howeverTherefore, it is estimated that it will cost a
and Trade Relief Extension Act of 1998does not authorize the Secretary to graptrivate foundation less than $10 per year
provides that a private foundation mustvaivers except in the case of a harassmewtcomply with these regulations, which is
publish a notice of the availability of its re-campaign determination. Moreover, alhot a significant economic impact.
turn not later than the due date of the retuax-exempt organizations have the optiomherefore, a Regulatory Flexibility
(determined with regard to any extension afnder the regulations of avoiding having té\nalysis under the Regulatory Flexibility
time for filing). Section 1.6033-3(b) of thecomply with requests for copies of docuAct (5 U.S.C. chapter 6) is not required.
regulations requires a private foundation tments by making such documents widelfPursuant to section 7805(f) of the Internal
attach a copy of the notice to its return.  available on the Internet. Therefore, th&evenue Code, the notice of proposed
The Tax and Trade Relief Extension ActRS and the Treasury Department did noulemaking was submitted to the Chief

of 1998 repealed the publication of noticadopt this suggestion. Counsel for Advocacy of the Small Busi-
requirement of section 6104(d) effective for , ness Administration for comment on its
private foundation annual information reEfféctive Date impact on small business.

turns due after the later of December 31, These final regulations are applicabl‘i‘)rafting Information

1998 or 60 days after the Treasury Deparfa private foundations on March 13, 2000.
ment issues final regulations that explain

how requested documents may be madpecial Analyses

widely available or when requests for docu- . .
It is hereby certified that the collection
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efits and Exempt Organizations), IRS(c) Special rules relating to public inspeceampaign.
Other personnel from the IRS and Treation.
sury Department also participated in theifl) Permissible conditions on public in-(2) In general.

development.
* k*k k* * %

Adoption of Amendments to the
Regulations

Accordingly,
602 are amended as follows:

PART 301-PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation for

Authority: 26 U.S.C. 7805 * * *

Section 301.6104(d)-2 also issue

under 26 U.S.C. 6104(d)(3);

Section 301.6104(d)-3 also issue

under 26 U.S.C. 6104(d)(3); * * *
8301.6104(d)-1 [Removed]

Par. 2. Section 301.6104(d)-1 is réra) Request made in person.

moved.

§301.6104(d)-2 [Redesignated asjjj ayoidance of unexpected fees.

§301.6104(d)-0]

Par. 3. Section 301.6104(d)-2 is rede%‘narged.

ignated as §301.6104(d)-O0.

Par. 4. Newly designated 8301.6104(d)

is revised to read as follows:
8301.6104(d)-0 Table of contents.

Thi; secFion lists the major captions(l) Applications for tax exemption.
contained in §§301.6104(d)-1 throughsy annual information returns.

301.6104(d)-3 as follows:

§301.6104(d)-1 Public inspection and
distribution of applications for tax
exemption and annual information
returns of tax-exempt organizations.

(a) In general.

(b) Definitions.

(1) Tax-exempt organization.

(2) Private foundation.

(3) Application for tax exemption.
(i) In general.

(i) No prescribed application form.
(iif) Exceptions.

(iv) Local or subordinate organizations.

(4) Annual information return.

(i) In general.

(i) Exceptions.

(iif) Returns more than 3 years old.

(iv) Local or subordinate organizations.

(5) Regional or district offices.
(i) In general.

(ii) Site not considered a regional or dis8301.6104(d)-3 Tax-exempt

trict office.

2000-5 I.R.B.

26 CFR parts 301 andresponse to requests made in person.

part 301 is amended by adding entries i
numerical order to read in part as fO||0WS(A) In general.

%C) Agents for providing copies.

(b) Harassment.
{c) Special rule for multiple requests from
a single individual or address.
(d) Harassment determination procedure.
r(€e) Effect of a harassment determination.
(f) Examples.
(g) Effective date.
8301.6104(d)-3 [Redesignated as
§301.6104(d)-1]

Par. 5. Section 301.6104(d)-3 is redes-
ignated as §301.6104(d)-1.
(i) Time and manner of fulfilling written  Pa 6. Newly designated §301.6104(d)-1
is amended as follows:

1. Revise the section heading.

B) Request for a copy of parts of docu- 1@ Paragraph (a) is amended as fol-
ent. lows:

a. Remove the language “, other than a
private foundation (as defined in para-
graph (b)(2) of this section),” from the
first sentence.

b. Remove the language “, other than a
private foundation,” from the second sen-
tence.

C. Remove the language
“88301.6104(d)—-4 and 301.6104(d)-5"

e) Documents to be provided by regiona{lrorn the fourth sentence and %}‘?'d
nd district offices. §8301.6104(d)-2 and 301.6104(d)-3" in

(f) Documents to be provided by local andfS Place. '
subordinate organizations. 2. In paragraph (b) introductory text, re-
move the language “88301.6104(d)-4 and

301.6104(d)-5" and add “88301.6104(d)-2
and 301.6104(d)-3" in its place.
3. In paragraph (b)(1), add a sentence

spection.

(2) Organizations that do not maintai
permanent offices.

(d) Special rules relating to copies.

(1) Time and place for providing copies i

(i) In general.

(ii) Unusual circumstances.

(iif) Agents for providing copies.
(2) Request for copies in writing.
(i) In general.

fequests.

3) Fees for copies.
(i) In general.
(i) Form of payment.

(B) Request made in writing.

(iv) Responding to inquiries of fees

(3) Failure to comply.

(g) Failure to comply with public inspec-
tion or copying requirements. at the end of the paragraph.

(h) Effective date. 4. In paragraph (b)(2), add the lan-
(1) In general. guage “or a nonexgmpt charitable trust
(2) Private foundation annual informationd€@scribed in section 4947(a)(1) or a
returns. nonexempt private foundation subject to
the information reporting requirements of
section 6033 pursuant to section 6033(d)”
at the end of the sentence.

5. In paragraph (b)(3)(iii)(B), remove
the word “or” at the end of the paragraph.

6. Redesignate paragraph (b)(3)(iii)(C)
(1) In general. as paragraph (b)(3)(iii)(D) and add a new
(2) Internet pOStlng. paragraph (b)(3)(|||)(C)

(i) In general. 7. In paragraph (b)(4)(i), remove the
(if) Transition rule. last two sentences and add three sentences
(iii) Rgllab|!|ty and accuracy. in their place.

(c) D|sgret|on to prescnpe other methods 8. Paragraph (b)(4)(ii) is amended as
for making documents widely available. ¢5)1ows:

(d) Notice requirement.
(e) Effective date.

§301.6104(d)-2 Making applications
and returns widely available.

(a) In general.
(b) Widely available.

a. Remove the language “, and the re-
turn of a private foundation” from the first
sentence.

b. Revise the last sentence.

9. Revise paragraph (h).
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The revisions and additions read as fol- (h) Effective date(1) In general. For a 8§301.6104(d)-3 Tax-exempt organization
lows: tax-exempt organization, other than a prisubject to harassment campaign.
§301.6104(d)—-1 Public inspection andvate foundation, this section is applicablé * * * *
distribution of applications for tax exemp-June 8, 1999. For a private foundation, (g) Effective date.For a tax-exempt or-
tion and annual information returns ofthis section is applicable (except as praganization, other than a private foundation,

tax-exempt organizations. vided in paragraph (h)(2) of this section}his section is applicable June 8, 1999. For
*okok ok ok beginning March 13, 2000. a private foundation, this section is applica-
(b) *** (2) Private foundation annual informa- ble beginning March 13, 2000.

(1) * * * The term tax-exempt organi- tion returns This section does not apply
zation also includes any nonexempt charto any private foundation return the duéART 602-OMB CONTROL
table trust described in section 4947(a)(1date for which (determined with regard VUMBERS UNDER THE
or nonexempt private foundation that isiny extension of time for filing) is before PAPERWORK REDUCTION ACT
subject to the reporting requirements othe applicable date for private foundations p5. 11. The authority citation for part
section 6033 pursuant to section 6033(d)specified in paragraph (h)(1) of this secggs continues to read as follows:

P tion. _ Authority: 26 U.S.C. 7805.
(3)* = * §301.6104(d)-4 [Redesignated as psr 12 |n §602.101, paragraph (b) is
(il * _§301'61O4(d)__2] _ amended by removing the entries for
(C) In the case of a tax-exempt organi- Par. 7. Section 301.6104(d)—4 is redesg01_6104(d)_4 and 301.6104(d)-5, by re-
zation other than a private foundation, thegnated as §301.6104(d)-2. vising the entries for 301.6104(d)-1 and
name and address of any contributor to Par. 8. Newly designated §301'6104(d)_§01.6104(d)—3, and adding a new entry
the organization; or is amended as follows: for 301.6104(d)-2 in numerical order to
Kokox oxx 1. In paragraph (@), remove the languagge taple to read as follows:

(4) *** (i) * * * Returns filed pursuant to “8301.6104(d)-3(a)" from each place it apggn2 101 OMB Control numbers.
section 6033 include Form 990, Return opears and add “8301.6104(d)-1(a)” in each » » » =
Organization Exempt From Income Taxplace, respectively. (b) * * *
Form 990-PF, Return of Private Foundation, 2. Revise paragraph (e).

or any other version of Form 990 (such as The revision reads as follows: Robert E. Wenzel,

Forms 990-EZ or 990-BL, except Form 990§301.6104(d)—2 Making applications and Deputy Commissioner
T) and Form 1065. Each copy of a returreturns widely available. of Internal Revenue.
must include all informati_on furnished to* * * * * Approved December 23, 1999.

the Internal Revenue Service on the return, (e) Effective date.For a tax-exempt or-

as well as all schedules, attachments ag@nization, other than a private foundation, Jonathan Talisman,
supporting documents. For example, in thihis section is applicable June 8, 1999. For Acting Assistant Secretary
case of a Form 990, the copy must include private foundation, this section is applica- of the Treasury (Tax Policy).

Schedule A of Form 990 (containing suppleble beginning March 13, 2000.
mentary information on section 501(c)(3)§301.6104(d)-5 [Redesignated as("'ed by the Office of the Federal Register on Janu-
organizations), and those parts of the retu§801.6104(d)-3] ighlez'ézg?éﬁégiasg' ’fgrn ga?]tt::ihfg |2not(r)1§ 'g;ue
that show compensation paid to specific per- Par. 9. Section 301.6104(d)-5 is redes=r. 2030)
sons (currently, Part V of Form 990 andgnated as §301.6104(d)-3.
Parts | and Il of Schedule A of Form 990). Par. 10. Newly designated §301.6104(d)-3

(ii) * * * In the case of a tax-exempt or- is amended as follows:
ganization other than a private founda- 1. In paragraph (a), remove the lan-
tion, the termannual information return guage “8301.6104(d)-3(a)” and add
does not include the name and address ‘@301.6104(d)-1(a)” in its place.

any contributor to the organization. 2. Revise paragraph (g).

*okok ok ok The revision reads as follows:
CFR part or section where Current OMB
identified and described control No.
* k k k%
B0L.6104(d)—L . . . oot e ——_—— 1545-1655
B0L.6104(A)—2 . . . v et e e ———— 1545-1655
B0L.6104(A) =3 . . . . it e e ——_—— 1545-1655
* k k k%
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Part Ill. Administrative, Procedural, and Miscellaneous

26 CFR 601.105: Examination of returns and circumstances, the Secretary determinegplication of § 6015(c) no later than two
3';'2; ifg;tﬁiwg‘fj’c grrfg(':tt’ g}("’}g"’gﬁ’ig_em; that it is inequitable to hold a requestingears after the date of the first collection
(Also Part |, sections 66, 6015.) spouse liable for any unpaid tax or anwctivity after July 22, 1998, with respect
deficiency (or any portion of either). Secto the requesting spouse; and (4) the defi-
tion 3201(b) of RRA amended § 66(c) tcciency remains unpaid. Relief under §
add an equitable relief provision similar6015(c) is subject to several limitations.
to 8§ 6015(f). Section 66(c) applies tdrirst, an election under § 6015(c) is in-
SECTION 1. PURPOSE married individuals with community valid if the Service establishes that assets
property income, and provides certainvere transferred between the requesting
This revenue procedure provides guideonditions under which an individual mayspouse and the nonrequesting spouse as
ance for taxpayers seeking equitable relidfe relieved of separate return liability fopart of a fraudulent scheme (and §
from federal tax liability under § 6015(f) items of community income attributable6013(d)(3) shall apply to the joint return).
or 66(c) of the Internal Revenue Code (o the individual's spouse. The enactmerecond, relief is not available to the ex-
“requesting spouse”). Section 4.01 of thisf § 6015 and the amendment of § 66(dent that the Secretary demonstrates that
revenue procedure provides the thresholre effective with respect to any liabilitythe requesting spouse had actual knowl-
conditions that must be satisfied for anyor tax arising after July 22, 1998, and angdge of an item giving rise to a deficiency
request for equitable relief to be considlability for tax arising on or before July at the time the return was signed. Third,
ered. Section 4.02 of this revenue proce2, 1998, that is unpaid on that date. relief will only be available to the extent
dure sets forth the condit.ions u.nde.r which 53 Under § 6015(b), a requestinéh_at the _Iigbility exceeds the va_lue of_any
relief under §'6015(f) will prdmanly be spouse may elect relief from joint an isqualified assets (as defined in §
granted. Section 4.03 of this revenue prgsayeral liability i the following five con- _6015(c)(4)(B)) transferred to t_he request-
cedure provides a partial list of factors t?:iitions are met: (1) a joint return wadng spouse by the nonrequesting spouse.

be considered in determining whether ife . (2) on the return there was an under- .05 Section 6015 provides for relief
would bg .mequr[able to hold arequestingatement of tax attributable to erroneousnly from joint and several liability aris-
spouse jointly and severally liable for a lijtems of the spouse with whom the reing from a joint return. If an individual
ability that was properly reported but nop,,eqting spouse filed the return (“nonresigns a joint return under duress, the sig-
paid where the conditions of section 4.0 ,esting spouse”); (3) the requestingature is not valid and a joint return is not
are not met, or for a deficiency. The facg,, e establishes that in signing the renade. The individual is not jointly and
tors in section 4.03 will also be used Q1 he requesting spouse had no knowseverally liable for liabilities arising from
determine whether equitable relief shouldjye or reason to know that there was auch a return. Therefore, § 6015 does not

be granted under § 66(c). understatement of tax; (4) taking into acapply.

SECTION 2. BACKGROUND count all the facts and circumstances, itis gg ynder both §§ 6015(b) and

i_nequitable to hold the requesting Spous§015(c), relief is available only from pro-
.01 Section 6013(d)(3) provides thatiable for the understatement; and (5) thg,qeq or assessed deficiencies. Neither §

married taxpayers who file a joint returrf€guesting spouse elects the application gfy1 51y nor § 6015(c) authorizes relief
under § 6013 will be jointly and severally8 6015(b) no later than two years after thg. ) 1\ iapilities that were properly re-
liable for the tax arising from that return daté of the first collection activity after ,, o4 on the return but not paid. How-
For purposes of § 6013(d)(3), and thiguly 22, 1998, with respect to the requesE’ver, equitable relief under § 6015(f) or
revenue procedure, the term “tax” inJng spouse. If all five conditions wouldgg ) may pe available for such liabilities.
cludes additions to tax, interest, an@e met except for the fact that the requesty g ‘i gisjative history of the RRA indi-

penalties. See §§ 6601(e)(1) and INg spouse had no knowledge or reason [Quoq that Congress intended for the Sec-

6665(a)(2). know of only a portion of the understate; o,y o exercise discretion in granting

.02 Section 3201(a) of the InternafMeNt then the requesting spouse may e, jiaple relief when a requesting spouse
Revenue Service Restructuring and Reqranted relief to the extent of that portion y,65 pot know, and had no reason to
form Act of 1998, Pub. L. No. 105—206,0f the understatement. know, that funds intended for the payment
112 Stat.742 (RRA), enacted 8 6015 of .04 Under § 6015(c), a requestingf tax were instead taken by the other
the Code, which provides relief in certairspouse may elect to allocate a deficiencgpouse for such other spouse’s benefit.”
circumstances from the joint and severaf the following four conditions are met: H.R. Conf. Rep. No. 599, 1#%Cong., 2d
liability imposed by § 6013(d)(3). Sec-(1) a joint return was filed; (2) at the timeSess. 254 (1998). Congress also intended
tions 6015(b) and 6015(c) specify twoof the election, the requesting spouse fer the Secretary to exercise the equitable
sets of circumstances under which reliefio longer married to, is legally separatecelief authority under 8 6015(f) in other
from joint and several liability is avail- from, or has not been a member of theituations where, “taking into account all
able. Where relief is not available undesame household as the nonrequestirthe facts and circumstances, it is in-
§ 6015(b) or 6015(c), & 6015(f) authospouse at any time during the 12-montkquitable to hold an individual liable for
rizes the Secretary to grant equitable rgseriod ending on the date the election waall or part of any unpaid tax or deficiency
lief if, taking into account all the facts andfiled; (3) the requesting spouse elects tharising from a joint return.ld.
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.07 Notice 98-61, 1998-51 I.R.B. 13ual is not in default, that are made afteportion; and
(Dec. 21, 1998), provided interim guid-the claim for relief is requested,; (c) The requesting spouse will
ance to taxpayers seeking equitable relief  (5) No assets were transferred besuffer economic hardship if relief is not
under § 6015(f) or 66(c). In Noticetween the spouses filing the joint return agranted. For purposes of this section, the
98-61, the Service and Treasury Deparpart of a fraudulent scheme by suchkletermination of whether a requesting
ment requested comments from the publispouses; spouse will suffer economic hardship will
by April 30, 1999, regarding the interim () There were no disqualified assetbe made by the Commissioner or the
guidelines.  Notice 99-29, 1999-2¥ransferred to the requesting spouse by tgommissioner’s delegate, and will be
I.R.B. 8 (May 24, 1999), extended thenonrequesting spouse. If there were didased on rules similar to those provided in
deadline for submitting comments on Nogualified assets transferred to the requesi-301.6343-1(b)(4) of the Regulations on
tice 98-61 to June 30, 1999. ing spouse by the nonrequesting spousrocedure and Administration.
relief will be available only to the extent (2) Relief under this section 4.02 is
that the liability exceeds the value of suckubject to the following limitations:

This revenue procedure applies to disqualified assets. For this purpose, the (a) If the return is or has been ad-
spouse who requests either equitable réerm “disqualified asset” has the meaningusted to reflect an understatement of tax,
lief from joint and several liability under given such term by § 6015(c)(4)(B); and relief will be available only to the extent
§ 6015(f), or relief from separate liability (7) The requesting spouse did nobf the liability shown on the return prior
under § 66(c) that arises due to the opertile the return with fraudulent intent. to any such adjustment; and
tion of community property law, with re- A requesting spouse satisfying all the ap- (b) Relief will only be available to
spect to any liability for tax arising afterplicable threshold conditions set forththe extent that the unpaid liability is allo-
July 22, 1998, or any liability for tax aris-above may be relieved of all or part of theable to the nonrequesting spouse.
ing on or before July 22, 1998, that wasiability under § 6015(f) or 66(c), if, tak- .03 Factors for determining whether to
unpaid on that date. ing into account all the facts and circumgrant equitable relief This section 4.03
stances, the Service determines that dpplies to requesting spouses who filed
SECTION 4. GENERAL CONDITIONS - \you1d pe inequitable to hold the requestseparate returns in community property
FOR RELIEF ing spouse liable for such liability. states, request relief under § 66(c), and

.01 Eligibility to be considered for eg- .02 Circumstances under which equi-satisfy the applicable threshold conditions
uitable relief. All the following threshold table relief under § 6015(f) will ordinarily of section 4.01. This section 4.03 also ap-
conditions must be satisfied before th&@€e granted. plies to requesting spouses who filed joint
Service will consider a request for equi- (1) In cases where a liability reportedeturns and satisfy the threshold condi-
table relief under § 6015(f). In addition,0n a joint return is unpaid, equitable reliefions of section 4.01, but do not qualify
with the exception of conditions (1) andunder § 6015(f) will ordinarily be grantedfor relief under section 4.02. The Secre-
(2), all of the following threshold condi- (subject to the limitations of paragraph (2jary may grant equitable relief under §
tions must be satisfied before the Serviceelow) in cases where all of the following015(f) or 66(c) if, taking into account all

SECTION 3. SCOPE

will consider a claim for equitable reliefelements are satisfied: the facts and circumstances, it is in-
under § 66(c). The threshold conditions (a) At the time relief is requested,equitable to hold the requesting spouse li-
are as follows: the requesting spouse is no longer marriedble for all or part of the unpaid liability

(1) The requesting spouse filed 4o, or is legally separated from, the nonreor deficiency. The following is a partial
joint return for the taxable year for whichquesting spouse, or has not been a me#ft of the positive and negative factors
relief is sought; ber of the same household as the nonréhat will be taken into account in deter-

(2) Relief is not available to the re-questing spouse at any time during thBlning whether to grant full or partial eq-
questing spouse under § 6015(b) ok2-month period ending on the date religfitable relief under § 6015(f) or 66(c).
6015(C); was requested; No single faptor will pe dgtermi_native of

(3) The requesting spouse applies for (b) At the time the return wasWhether equitable relief will or will not be
relief no later than two years after the datsigned, the requesting spouse had rg@nted in any particular case. Rather, all
of the Service's first collection activity knowledge or reason to know that the tafactors will be considered and weighed
after July 22, 1998, with respect to the rewould not be paid. The requesting spousdPPropriately. The list is not intended to
questing spouse; must establish that it was reasonable fé&e €xhaustive.

(4) Except as provided in the nexthe requesting spouse to believe that the (1) Factors weighing in favor of re-
sentence, the liability remains unpaid. Aonrequesting spouse would pay the rdief. The factors weighing in favor of re-
requesting spouse is eligible to be consigported liability. If a requesting spouseief include, but are not limited to, the fol-
ered for relief in the form of a refund of li-would otherwise qualify for relief underlowing:
abilities for: (a) amounts paid on or aftethis section, except for the fact that the re- () Marital status. The requesting
July 22, 1998, and on or before April 15guesting spouse had no knowledge or regapouse is separated (whether legally sepa-
1999; and (b) installment payments, madson to know of only a portion of the un-rated or living apart) or divorced from the
after July 22, 1998, pursuant to an installpaid liability, then the requesting spous@onrequesting spouse.
ment agreement entered into with the Semay be granted relief only to the extent (b) Economic hardship The re-
vice and with respect to which an individthat the liability is attributable to suchquesting spouse would suffer economic
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hardship (within the meaning of sectiorted (beyond normal support) from the un€losing Agreements Concerning
4.02(1)(c) of this revenue procedure) ipaid liability or items giving rise to the yariable Annuity Contracts
relief from the liability is not granted. deficiency. See§ 1.6013-5(b).

(c) Abuse The requesting spouse (d) Lack of economic hardship. .
was abused by the nonrequesting spousEhe requesting spouse will not experiencdotice 2000-9
but such abuse did not amount to duresseconomic hardship (within the meaning

(d) No knowledge or reason toof section 4.02(1)(c) of this revenue proPURPOSE
know. In the case of a liability that wascedure) if relief from the liability is not ) . ) ] }
properly reported but not paid, the regranted. Th!s notice reminds |ssuerslof variable
questing spouse did not know and had no (e) Noncompliance with federal @nnuity contracts that the special rules of &
reason to know that the liability would notincome tax laws The requesting spouse317(N)(3) of the Internal Revenue Code and
be paid. In the case of a liability thathas not made a good faith effort to com8 1-817-5(h)(3) of the Income Tax Regula-
arose from a deficiency, the requestingly with federal income tax laws in thetions do not apply in determining whether
spouse did not know and had no reason tax years following the tax year or yeardh€ investments of a segregated asset ac-
know of the items giving rise to the defi-to which the request for relief relates. ~ count with respect to those contracts are ad-
ciency. (f) Requesting spouse’s |ega|equately dlverglf{ed for'purpo§es of.§

(e) Nonrequesting spouse’s legalobligation. The requesting spoubas a 817(h). For alimited period of time, this
obligation. The nonrequesting spousdegal obligation pursuant to a divorce defotice also permits issuers of failed variable

has a legal obligation pursuant to a dieree or agreement to pay the liability, ~ @nnuity contracts based on one or more ac-
vorce decree or agreement to pay the counts that would have satisfied the special

outstanding liability. This will not be a SECTION 5. PROCEDURE rules for accounts with respect to variable

factor weighing in favor of relief if the life insurance contracts to obtain the relief

i A requesting spouse seeking eqUitat"&escribed in § 1.817-5(a)(2) through a re-
requesting spouse knew or had reason fgjief ynder § 6015(f) or 66(c) must ﬁleduced payme§nt a.lmountF )2 g

know, at the time the di_vorce decree Ofqgrm 8857, Request for Innocent Spouse
agreement was entered into, that the NOfye|ief (and Separation of Liability, andBACKGROUND

requesting spouse would not pay the ligzqyitahle Relief), or other similar state- _ _
bility. _ment signed under penalties of perjury, Section 817(h) of the Code provides
(f) Attributable to nonrequesting | ithin 2 years of the first collection activ-that a variable contract (other than a pen-

spouse The liability for which relief is ity against the requesting spouse. If a r&ion plan contract) based on a segregated

sought is solely attributable to the NONreg esting spouse has already filed an aﬁ_sset account shall not be treated as an
questing spouse. plication for relief under § 6015(b) orannuity, endowment, or life insurance
(2) Factors weighing against relief. 6015(c), the Service will considercontract if the investments made by the
The factors weighing against relief in4,hether equitable relief under § 6015(f) j@ccount are not adequately diversified in
clude, but are not limited to, the fOHOW'appropriate for the portion of the “ab”ityaccordance with regulations prescribed
ing: _ _ for which relief under § 6015(b) or gby the Secretary. Section 1.817-5(a)(1)
(a) Attributable to the requesting 6015(c) is not available. A subsequent fiiof the regulations provides generally that
spouse The unpaid liability or item giv- ing of a request for equitable relief undef variable contract is not treated as an

ing rise to the deficiency is attributable (63 6015(f) is not necessary. annuity, endowment, or life insuranf:e
the requesting spouse. contract for any calendar quarter period
(b) Knowledge, or reason to SECTION 6. EFFECT ON OTHER in which the investments of an account
know A requesting spouse knew or haddOCUMENTS on which the contract is based are not
reason to know of the item giving rise to , ) . .adequately diversified. Thus, any in-
a deficiency or that the reported liability No.t|ce 98-61 is modified and, as rnOdI'come on the contract within the meaning
would be unpaid at the time the returrfi€d. is superseded. of § 7702(g) is treated as ordinary in-
was signgd._ This is_ an ex_tremely SUroNgECTION 7. EFFECTIVE DATE come received or accr_ued by the contract
factor weighing against relief. Nonethe- holder during that period and any subse-
less, when the factors in favor of equi- This revenue procedure is effective omuent period.
table relief are unusually strong, it maylanuary 18, 2000. Under § 1.817-5(b)(1), the investments
be appropriate to grant relief under § of a segregated asset account are consid-

6015(f) in limited situations where a re-DRAFTING INFORMATION ered adequately diversified for purposes
questing spouse knew or had reason to 1. principal author of this revenuef 8 817(h) only if-

know that the liability would not be paid'procedure is Bridget E. Finkenaur of the (1) No more than 55%

and in very limited situations where theyffice of Assistant Chief Counsel (In- of the value of the total assets of

requesting spouse knew or had reason {@ o Tax and Accounting). For further the account is represented by

know of an item giving rise to a defi-j t5rmation regarding this revenue proce- any one investment;

ciency. o _ dure, contact Ms. Finkenaur on (202) (2) No more than 70%
(c) Significant benefit. The re- 555 4940 (not a toll-free call). of the value of the total assets of

questing spouse has significantly benefit- the account is represented by
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any two investments; account were not diversified. The amount payments by the contract hold-

(3) No more than 80% required to be paid by the Commissioner ers for their tax year(s) contain-
of the value of the total assets okhall be based upon the tax that would ing the period(s) of nondiversi-
the account is represented by have been owed by the contract holders if fication.
any three investments; and they were treated as receiving the incomghe amount due from the issuer of a vari-

(4) No more than 90% on the contract for the periods duringble life insurance or endowment contract
of the value of the total assets ofwhich one or more accounts were not adés the sum of—

the account is represented by quately diversified. Section (1) 28% of the income

any four investments. 1.817-5(a)(2)(iii). on the contracts; plus
In addition, & 817(h)(2) and 8 Rev. Rul. 91-17, 1991-1 C.B. 190, (2) any interest com-
1.817-5(b)(2) provide a safe harbor undgsrovides that if a variable contract does puted under § 6621(a)(2) of the
which the investments of a segregatedot satisfy the diversification require- Code as if the amounts comput-
asset account are considered adequatehents set forth in regulations under § ed under (1) were underpay-
diversified if the account meets the re817(h), then the income on such contract ments by the contract holders
quirements of § 851(b)(3), and no morés a nonperiodic distribution under what is for their tax year(s) containing
than 55% of the value of the total assets afow § 3405(e)(3). Thus, the insurance the period(s) of nondiversifica-
the account is attributable to cash, castompany is subject to certain recordkeep- tion.

items, government securities, and securng, reporting, withholding and deposit The Service has continued to exercise
ties of other regulated investment compasbligations under 88 3402, 3403, 3405ts authority under § 7121 and §
nies. For purposes of testing diversifica6047, 6302 and 7501. In addition, if thel.817-5(a)(2) to enter into closing agree-
tion, all securities of the same issuer areompany'’s failure to meet those obligaments using these rates, even though the
treated as a single investment, and eadilons is not due to reasonable cause, tiéghest rate specified in § 1 now is greater
government agency or instrumentality icompany could be subject to the penaltighan 31 percent. Except as provided
treated as a separate issueBee8§ described in 88 6651, 6652(e), 6652(hhelow, it will do so until further notice.
1.817-5(b)(2)(ii). 6656(a) and 6704. The Service has become aware of situa-
Under § 817(h)(3), the investments Section 7121 authorizes the Secretayons in which segregated asset accounts
made by a segregated asset account with enter into closing agreements relatingiith respect to variable annuity contracts
respect to a variable life insurance conto the internal revenue tax liability of asatisfied the special rules of § 817(h)(3)
tract are treated as adequately diversifiggerson. Rev. Proc. 92-25, 1992-1 C.&and § 1.817-5(b)(3) that apply to ac-
to the extent the account is invested in s&41, provides the procedure by which theounts underlying variable life insurance
curities issued by the United States Treassuer of a variable contract that fails t@ontracts, but did not satisfy the general
sury. Section 1.817-5(b)(3) provides alsatisfy the requirements of § 817(h) magiversification requirements of §
ternative diversification requirements forequest the relief described in 8§1..817-5(b)(1) or (2).
a segregated asset account invested 1r817-5(a)(2) of the regulations. That re-
United States Treasury securities. Both Bef is in the form of a closing agreementSCOPE
817(h)(3) and § 1.817-5(b)(3) apply onlypursuant to which the Internal Revenue This notice applies to any issuer of a
to segregated asset accounts with respeervice and the issuer agree to treat tRe, iaple annuity contract seeking relief
to variable life insurance contracts; neiassets of the nondiversified account as al, yer § 1.817-5(a)(2) of the regulations,
ther applies to such accounts with respeeqjuately diversified for purposes of §¢ that contract failed to satisfy the diver-
to variable annuity contracts. 817(h) for the period or periods of nondi;fication requirements of § 817(h) solely
Under § 1.817-5(a)(2), the investmentsersification. For periods in which theby reason of one or more inadequately di-
of an inadequately diversified segregatetlighest rate specified in § 1 of the Code igsified segregated asset accounts that
asset account are nevertheless treatedras greater than 31 percent, the amoup},,id have satisfied the requirements of
diversified if three requirements are satisdue from the issuer of a variable annuitg 817(h)(3) and § 1.817-5(b)(3) if the
fied. First, the issuer or holder of a varicontract under the closing agreement isyntract been a variable life insurance

able contract based on the account muste sum of- contract.

show that the failure to satisfy the diversi- (1) 20% of income on

fication requirements was inadvertent. annuity contracts from which  PROCEDURE

Section 1.817-5(a)(2)(i). Second, the ac- payments have not been made , . , ,
count must satisfy the diversification re- as of the end of the period: plus AN issuer requesting relief under this
quirements within a reasonable time after (2) 15% of income on  Notice shall request a closing agreement
discovery of such failure. Section annuity contracts from which ~ under the terms and conditions of Rev.
1.817-5(a)(2)(ii). Third, the issuer or payments have been made as of 70C- 92-25. In computing the amount
holder of the variable contract must agree the end of the period; plus due under the closing agreement, how-
to make such adjustments or pay such (3) any interest com- €Ver, the following rates shall be substi-
amounts as may be required by the Com- puted under § 6621(a)(2) of the tuted for the 20% and 15% rates provided
missioner with respect to the period or pe- Code as if the amounts comput-" 8 4-02(1)(A) and (B) of that procedure:
riods during which the investments of the ed under (1) and (2) were under- (1) 3.5%, if not more

than 75% of the value of the
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total assets of the account is repen or before August 1, 2000. Requests reomments both to briefly describe the
resented by Treasury securities ceived after that date must meet all of thigem that is recommended for inclusion on
for the period or periods of non- requirements, including the paymenthe GPL and to explain why there is a
diversification; amounts, set forth in Rev. Proc. 92-25. need for guidance. In addition, comments
(2) 2.5%, if more than may present an analysis of how the issue
75% but not more than 90% of DRAFTING INFORMATION should be resolved.
the value of j[he total assets of The principal author of this notice is Please submit QII comments by Febru-
the account is represented by Gary Geisler of the Office of the Assistanf"Y 14, 2000. Written comments should

Treasury securities for the peri- chief Counsel (Financial Institutions and®® Sent to: _
od or periods of nondiversifica- Products). For further information re- Internal Revenue Service

tion; and _ garding this notice, contact Mr. Geisler Atth: CC:DOM:CORP:R
(3) 1.5%, if more than 4, (202) 622-3970 (not a toll-free call).  (Notice 2000-10)

90% of the value of the total Room 5228

assets of the account is repre- P.O. Box 7604

sented by Treasury securities folcomments on Items for Year Ben Franklin Station

the period or periods of nondi- 5000 published Guidance Washington, D.C. 20044

versification.

. Priority List or hand delivered between the hours of 8
If a contract is based on more than one .
a.m. and 5 p.m. to:

nondiversified segregated asset account, Courier's Desk
the rate shall be determined based on tf¢otice 2000-10

account with the lowest percentage in- Internal Revenue Service
: perc ge The Department of Treasury and Inter- Attn: CC:DOM:CORP:R
vestment in Treasury securities. Like-

wise, if the segregated asset account(rs] I Revenug Service request puplic com- (Notice 2000-10)
failecll the requirements of § 1 817—5(b)(1?fent abqut items t_ha_t ShQUId be included Room 522$ .
or (2) for more than one cale.ndar quartern the Guidance Priority Ll_st for 2000. 1111C_Zonst|tut|0n Avenue, N.W.
the rate for all quarters shall be deter.-, IRS and Tref_isury’s Ofnc_e of_Tax Pol- Wash_lngton, D.C. .
mined based on the quarter in which thicy use the G_wda_nce Prlorl_ty_l__|st (GPL)AIternatlver, comments may be submit-
account had the lowest percentage invesefgch year to identify and prioritize the ta>_ted electronically via e-mail to the follow-
ment in Treasury securities Issues that should be addressed throughg address:
' regulations, rulings, and other published Sharon.Y.Horn@M1.IRSCOUNSEL.TR
EFFECTIVE DATE administrative guidance. Public input iEAS.GOV
invited as part of the process of formulatAll comments will be available for public
This notice is effective January 13jng the GPL to ensure that the agencymspection and copying in their entirety.
2000, the date this notice was made availesources focus on the guidance items thatFor further information regarding this
able to the public. are most important to taxpayers and tamotice, contact David Schneider of the
administration. Office of Assistant Chief Counsel (In-
EXPIRATION DATE No particular format is required forcome Tax and Accounting) at (202) 622-
This notice applies only to requests foEomments submitted in response to thi4890 (not a toll-free call).

closing agreement relief that are receivetfotice. However, it will be helpful for
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Part IV. Items of General Interest

Notice of Proposed Rulemaking hearing, and/or to be placed on the buildattributable to those nonrecourse liabili-

and Notice of Public Hearing ing access list to attend the hearing, Guyes will be allocated. The partnership
Traynor, (202) 622-7190 (not toll-freemay change its allocation method under
Allocation of Partnership Debt numbers). the third tier from year to year.

In Rev. Rul. 95-41, 1995-1 C.B. 132,
the IRS and Treasury addressed the effect
AGENCY: Internal Revenue Servicelntroduction of tttr]ledthreed segtlio7r5Z034(c) aIIg}ca:ihon
IRS), Treasury. _ ~ methods under §1.704-3 upon the three
(IRS) ury This document proposes to revisgers of §1.752-3(a). Rev. Rul. 95-41
ACTION: Notice of proposed rulemak-§8§1.752-3 and 1.752-5 of the Incomegyso stated that in determining the part-
ing and notice of public hearing. Tax Regulations (26 CFR part 1) relatingers’ interests in partnership profits,

SUMMARY: This document contains - the allocation by a partnership of nonggjely for purposes of the third tier, sec-

. . recourse liabilities. : .y L
proposed regulations relating to the allo- tion 704(c) built-in gain (i.e., the excess
of a property’s book value over the con-

cation of nonrecourse liabilities by a partBackground . i o
tributing partner’s adjusted tax basis in

nership. The proposed regulations revise ) >LeH
tier three of the three-tiered allocation Treasury regulation 81.752-3 currentlythe property upon contribution) that was

structure contained in the current nonreprovides athree-tie_reo_l .s'ystem for allocathot taken into accounF u_nder
course liability regulations, and also proind nonrecourse I_|ab|I|t|es. The three81.752-3(a)(2) (the second tier) is one
vide guidance regarding the allocation otiered sygtem app_heg .sequenually. Thusta_lctor, but npt th(_e only factor, tq be con-
a single nonrecourse liability secured b{S & portion of a I|e_1b|I|t3_/ is aIIocated_ to gslqergd. This gain (excess section 704(c)
multiple properties. This document alsdartner _under the first tier, that portion igyain) is equal to the. excess of thg amount
contains a notice of public hearing orfiot ava|!able .to.be allocated .under thef section 704(c) built-in gain attributable
second tier. Similarly, as a portion of a lito an item of property over the amount of
ability is allocated to a partner under thgection 704(c) minimum gain on that
DATES: Written comments must be resecond tier, that portion is not available tproperty.

ceived by April 12, 2000. Requests te allocated in the third tier.

speak (with outlines of oral comments) at Under the first tier, a partner is allo-EXplanation of Provisions

a public hearing scheduled for May 3cated an amount of the liability equal to

2000, at 10 a.m., must be received binat partner’s share of partnership miniModifications to Third Tier

April 12, 2000. mum gain under section 704(b). See

. i §1.704-2(g)(1). Under the second tier, to The three tiers of §1.752-3(a) are
ADDRESSES: Send submissions to; gtructured to allocate liabilities to those

. . . the extent the entire liability has not bee
CC:DOM:CORP:R (REG-103831-99), . . -
( )allocated under the first tier, a partner wilPartners who generally would be allo-

room 5228, Internal Revenue Service] @ ra . . .

- - be allocated an amount of liability equafated income or gain upon the relief of
POB 7604, Ben Franklin Station, WaSh:[o the gain that partner would be allocatethose liabilities. Under section 752(b),
ington, DC 20044. In the alternative, sub- 9 P

missions may be hand delivered betweelﬁnOler section 704(c) if Fhe partnershi@ny't_jecrease na partqer’s.share of the -
the hours of 8 a.m. and 5 o.m. tof:“sposed of all partnersmp prope.rtynsybablhtles .Of a pgrtnershlp will be consid-
CC-DOM:-CORP-R (REG—103831—99),J_eCt to one or more nonrecourse liabilitiegred a d|str|but|o.n of money to t.he partner
Courier's Desk, Internal Revenue Serin full satisfaction of the liabilities (sec- by the partnership. Under section 731(a),
vice, 1111 Constitution Avenue NW,“O_n 7.04((;) minimgm gain). Under the@ partner will recognize gain on th_e distri-
Washington, DC. Alternatively, taxpayerst hird tier, a par.tne.r' 'S allocated any excedaution of money b-y the partnershlp o the
may submit comments electronically vig Onecourse liabilities under one of sevextent ,that the distribution exceeds the
the Internet by selecting the “Tax Regs’eral methods that the partnershlp ma_partners adju§ted basis in its partnership
option of the IRS Home Page, or by su choose. One allocation method is basdfterest. Section 704(c) generally ensures
mitting comments directly to the IRS In-O" the partner’s sha_re of partner§h|p pr_othat any built-in gain on contributed brop-
ternet site : its. The _partnersh|p may specify in |t5grty will be recognized py thg .contnbut-
http://www.irs.ustreas.gov/tax regslregslParm.erShIIO agreement .the partners’ intefg partner upon the d|§p05|t|on of the
st.html. The public hearing will be held®StS |n.partnersh|p profits for purposes gproperty py the partn_ersh|p. The partner-
in room 2615, Internal Revenue Building"’1”00.‘5‘“”g €Xcess honrecourse liabilitieship liability allocation rules arg.uab-ly
1111C0nstitu';ion Avenue. NW Washing_’prowded the s.,pecn‘led. interests are resshould not accellt'arate the conFnbutmg
ton. DC ' ' sonably consistent with allocations ofpartner’s recognition of that_galn_ w_h_en
' ’ some other significant item of partnershiphe amount of the partnership’s liability
FOR FURTHER INFORMATION CON- income or gain. The partnership also magttributable to such property is sufficient,
TACT: Concerning the regulations,allocate excess nonrecourse liabilities iif allocated to the contributing partner, to
Christopher Kelley, (202) 622-3070; con-accordance with the manner in which it iprevent such partner from recognizing

cerning submissions of comments, theeasonably expected that the deductiorggin.
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In response to comments received, thigy. The proposed alternative was adoptedhlue of each property.
proposed regulations modify the third tiebecause it is simple and seems to addressThe portion of the nonrecourse liability
to allow a partnership to allocate the porthe predominant concerns raised by pra@llocated to each item of partnership
tion of a nonrecourse liabilities in excessitioners regarding the contribution of secproperty is treated as a separate loan
of the portions allocated in tiers one antion 704(c) property. The IRS and Treaunder 81.752-3(a)(2). The proposed reg-
two (excess nonrecourse liabilities) basesury request comments on whether furtherations provide that once a liability is al-
on the excess section 704(c) gain attributnodifications to the three-tiered structurdocated among the properties, a partner-
able to the property securing the liabilityof §1.752—3(a) are necessary to more aphip may not change the method for
Thus, to the extent a portion of a partnempropriately allocate nonrecourse liabilitiesallocating the liability. However, if one of
ship nonrecourse liability is available toamong partners and, if so, what type ahe properties is no longer subject to the
be allocated in the third tier, the partnermodifications would be appropriate. liability, the portion of the liability allo-
ship may allocate that portion to the con- The holding in Rev. Rul. 95-41,cated to that property must be reallocated
tributing partner based on the excess set995—-1 C.B. 132, that excess sectiotp the properties still subject to the liabil-
tion 704(c) gain inherent in the property. 704(c) gain is one factor to consider in deity so that the amount allocated to any

Under §1.704-3(a)(2), section 704(cjermining a partner’s interest in partnerproperty does not exceed the fair market
genera”y app”es on a property-by-propShip profits will remain relevant where avalue of such property at the time of the
erty basis. Therefore, in determining th@artner does not allocate nonrecourse dets@llocation.
amount of excess section 704(c) gain, thénder the third tier based on the excess If the outstanding principal of a liabil-
built-in gains and losses on items of consection 704(c) gain attributable to thaety is reduced, the reduction will affect the
tributed property cannot be aggregated. Property that is subject to the debt. Howamount of section 704(c) minimum gain

Section 1.704-3(a)(3)(i) provides thafVe": ONce a partner has allocated nonrander the second tier. The proposed regu-
the book value of contributed property i ourse indebtedness pursyant to the “"@F'O’.‘S prowd_e th_at as the outstanding
equal to its fair market value at the time of! these proposed regula’uqns based upcmmnqpal_of a I|a_b|I|ty IS reduc_ed, _the re-
contribution and is subsequently adjuste‘axce.SS section 7.04(C) gain, that excesBiction in principal outstgnd|_ng is allo-

section 704(c) gain cannot again be corsated among the properties in the same

for cost recovery and other events that af ) o " . L -
fect the basis of the property Sectiofidered in determining a partner’s intereseroportion that the principal originally

- . . In partnership profits. was allocated to the properties.
1.704—3(a)_(3)_(||) pr(_)wdgs that the sectior” P PP These rules aﬁ‘ectponlloy the calculation
704(c) built-in gain with respect to aajgcation of Single Liability Among of section 704(c) minimum gain under the

property is the excess of the property’ ; ; .

book value over the contributing partner’;fnVI ultiple Properties se;:‘cl)lnd t't?r of ?18'.752;3'5".")5.'. A
adjusted tax basis in the property upon Several commentators have requestq\(]‘lultiolc;aplg?moersr:?gse 'ability Among
contribution. The built-in gain is there-that the IRS and Treasury issue guidance Sopme commen?[ators also have re-
after reduced by decreases in the differegarding the calculation of section uested guidance on allocations of a non-
ence between the property's book valug04(c) minimum gain under the secon&ecoursegliabilit among multiple partner-
and adjusted tax basis. Similarly, the exier when a partnership holds muItipIeShi s. This sit)(Jation gr]na a?isepwhen a
cess section 704(c) gain will decline aproperties subject to a single nonrecoursg F: ’ tribut It'yl "
the difference between the property’s failiability. This situation typically arises pariner contributes multipie properties

. : ) ' h me nonr rse liabili
market value and tax basis declines. ~ when a partnership that holds sever SIUbJeCt to the same nonrecourse liability

_ i roperti h subiect to an individ more than one partnership. It also may
If a partnership holds section 704(cPropertes, each subject 1o an INAVICU e, 5 givision of a partnership under
property subject to the ceiling rule ofliability, refinances the individual liabili-

! - Leliilly . . . o section 708. Although the proposed regu-
§1.704-3(b)(1), in certain situations, thdies with a single nonrecourse liability. |16 4o not address this issue, the IRS

firgt tier of §1.7f52—3(a) can _gradually To apply t.he second ftier, partngrship nd Treasury request comments regarding
shift the allocation of liabilities away must determine the amount of the liability, propriate methods of allocating such li-
from the partner that contributed the propthat encumbers each asset. This allo
erty (the contributing partner) to a nonthe partnerships to determine the section
contributing partner who does not necesf04(c) minimum gain in each asset. SeRroposed Effective Date

sarily need, for tax purposes, the entir81.704-3(a)(2). _

amount of the liability allocated to the The proposed regulations provide that 1 '€S€ regulations are proposed to
non-contributing partner in the first tier.if a partnership holds multiple propertiePPly to any liability incurred or assumed
This can give rise to deemed distributionsubject to a single liability, the liability PY @ partnership on or after the date final
to the contributing partner, resulting inmay be allocated among the propertie€gulations are published in thederal
gain recognition under section 731(a)(1pased on any reasonable method. UndBEYISter.

at a tjme that arguably is earlier than e}pthe proposeq regulations, a method is ”@peeial Analyses

propriate. The IRS and Treasury consideasonable if it allocates to any property

ered other alternatives for amendin@n amount that exceeds the fair market It has been determined that this notice
§1.752-3 that would address these liabilzalue of the property. Thus, for exampleof proposed rulemaking is not a signifi-
ity shifts caused by the ceiling rule, buthe liability may be allocated to the prop-cant regulatory action as defined in Exec-
rejected them because of their complererties based on the relative fair markettive Order 12866. Therefore, a regula-
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tory assessment is not required. It alsdeadline for receiving outlines hashe amount of taxable gain under para-
has been determined that section 553(lpassed. Copies of the agenda will bgraph (a)(2) of this section, if a partner-
of the Administrative Procedure Act (5available free of charge at the hearing. ship holds multiple properties subject to a
U.S.C. chapter 5) does not apply to these ] single nonrecourse liability, the partner-
regulations, and because the regulatiofdafting Information ship may allocate the liability among the
do not impose a collection of information The principal author of these regula_multiple properties under any reasonable
on small entities, a Regulatory FlexibilitytionS is Christopher Kelley, Office of method. A method is not reasonable if it
Analysis is not required. Pursuant to S€@hief Counsel (Passthroughs' and Specigllocates to any item of property an
tion 7805(f) of the Internal Revenuelndustries). However. other personne?moum of the liability in excess of the fair
Code, this notice of proposed rulemakin ’

%om the IRS and Treasury Departmen[tﬂarket value of the property at the time

will be submitted to the Chief Counsel forparticipated in their development. the liability is incurred. The portion of

Advocacy of the Small Business Admin- * * % % % the nonrecourse liability allocated to each

istration for comment on its impact on item of partnership property is then

small business. Proposed Amendments to the treated as a separate loan under paragraph
Regulations (a)(2) of this section. In general, a part-

Comments and Public Hearing nership may not change the method of al-

. Accordingly, 26 CFR part 1 is pro- i i Al
Before these proposed regulations a gly p pro-locating a single nonrecourse liability

r ) . .
osed to be amended as follows:
adopted as final regulations, considereﬁ W underthls _p_arqgraph (0) Wh'le any portion
of the liability is outstanding. However,

tion will bef givsln to gny v(;/rittgr_l C?m_dPART 1—INCOME TAXES if one or more of the multiple properties
ments (preferably a signed original an : o :
eight (8()pcopies) t}rl1at arg submit?ed timely Paragraph 1. The authority citation fopubject to the liability is no longer subject
to the IRS. The IRS and Treasury specififart 1 continues to read in part as followdo the liability, the portion of the property
cally request comments on the clarity of Authority: 26 U.S.C. 7805 * * *. allocated to that property must be reallo-
the proposed regulations and how they Par. 2. Section 1.752-3 is amended &gted among the properties still subject to
: : the liability so that the amount of the lia-

may be made easier to understand. Alfpllows: ity allocated t v d )
comments will be available for public in- 1. Paragraph (a)(3) is amended bg' Ity allocated to any property does no
spection and copying. adding two sentences immediately beforg*ceed the fair market value of such prop-

A public hearing has been schedulethe last sentence in the paragraph. erty at the time of reallo'ca'Flon. .
for May 3, 2000, at 10 a.m., in Room 2. Paragraph (b) is redesignated as (2) Reductions in principal For' thIS.
2615, Internal Revenue Building, 1111paragraph (c). pgragraph (b), When the qgtstandlng prin-
Constitution Avenue NW, Washington, 3. New paragraph (b) is added. cipal of a partnershlp I'ab'_“ty IS Feo!ucef_"
DC. Due to building security procedures, 4. Paragraph (d) is added. the reduction of outstanding principal is
visitors must enter at the #(Street en-  The revision and additions read as folf[--’;l]IOCatEOI among :he r?rllj It;ptlﬁ propfrtleshm
trance, located between Constitution anibws: Iiaebilsi?me PFOpﬁr 'on a” etpgrtnetrr? 'P
Pennsylvania Avenues, NW. In addition§1.752—3 Partner’s share of nonrecourse y originally was aflocated fo e
all visitors must present photo identificajiabilities. propertles under paragraph (b)(1) of this
tion to enter the building. Because of ac- (g) * * * feit|o*n. . .
cess restrictions, visitors will not be ad- (3) * * * Additionally, the partnership _ _ _ _
mitted beyond the Internal Revenugnay first allocate an excess nonrecourse (d) Effective date This section applies
Building lobby more than 15 minutes befiability to a partner up to the amount ofi® Partnership liabilities incurred or as-
fore the hearing starts. For informatiorpyilt-in gain on section 704(c) propertySUmed on or after the date final regula-
about having your name placed on thgss defined under §1.704-3(a)(3)(ii)) thati®"S are published in thiéederal Regis-
bUIIdlng access list to attend the hearings allocable to the partner on the propert r.
see the “FOR FURTHER INFORMA- Subject to that nonrecourse ||ab|||ty to the Par. 3 The first sentence of paragraph
TION CONTACT” section of this pream- extent that such built-in gain exceeds thg) of §81.752-5 is revised to read as fol-
ble. gain described in paragraph (a)(2) of thi¥ws:

The rules of 26 CFR 601.601(a)(3)section with respect to such property. T81.752-5 Effective dates and transition
apply to the hearing. Persons that wish tthe extent a partnership uses this addiules
present oral comments at the hearing musbnal method and the entire amount of (a) In general Except as otherwise
submit timely written comments and arthe excess nonrecourse liability is not alprovided in §1.752-3(d), unless a partner-
outline of the topics to be discussed anbcated to the contributing partner, theship makes an election under paragraph
the time to be devoted to each topigartnership must allocate the remainingb)(1) of this section to apply the provi-
(preferably a signed original and eight (8amount of the excess nonrecourse liabilitgions of §§1.752—1 through 1.752—4 ear-

copies) by April 12, 2000. under one of the other methods in thifier, §§1.752—1 through 1.752-4 apply to
A period of 10 minutes will be allotted paragraph (a)(3).* * * any liability incurred or assumed by a
to each person for making comments. (b) Allocation of a single nonrecoursepartnership on or after December 28,

An agenda showing the scheduling ofiability among multiple properties-(1) 1991, other than a liability incurred or as-
the speakers will be prepared after thin general For purposes of determiningsumed by the partnership pursuant to a
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written binding contract in effect prior tost.html. The public hearing will be held In Rev. Rul. 68-289 (1968-1 C.B.
December 28, 1991 and at all times theréa room 2615, Internal Revenue Building314), three existing partnerships (P1, P2,
after. *** 1111 Constitution Avenue, NW, Washing-and P3) merged into one partnership with
*okok ok ok ton, DC. P3 continuing under section

Robert E. Wenzel, FOR FURTHER INFORMATION CON- 708(b)(2)(A). The revenue ruling holds

Deputy Commissioner TACT: Concerning the regulations, Dan@t P1 and P2, the two terminating part-

of Internal Revenue. Carmody, (202) 622-3080; concerninggersmpsf are treat_ed as having co_ntrl_pl_Jted
o . ~all of their respective assets and liabilities
submissions of comments, the hearin

(Filed by the Office of the Federal Register on Janu- d/or to be placed on the building accesb P3, the resulting partnership, in ex-

ary 12, 2000, 8:45 a.m., and published in the issue gln : ) (ﬁ’]ange for a partnership interest in P3.
the Federal Register for January 13, 2000, 65 FRISt to attend the hearing, LaN”aPl and P2 are considered terminated and

2081) Xﬁrr:]?él:;’ (202) 622-7180 (not toll-free, ' partners of P1 and P2 receive interests
' in P3 with a basis under section 732(b) in
. . SUPPLEMENTARY INFORMATION: liquidation of P1 and P2 (Assets-Over
Notice of Proposed Rulemaking Form). Rev. Rul. 77-458 (19772 C.B.
and Notice of Public Hearing This document proposes to amend $€670), and Rev. Rul. 90-17 (1990-1 C.B.

tions 708, 743, and 752 of the Income TaX1 g also follow the Assets-Over Form

Regulations (26 CFR part 1) regardingy, 5 partnership merger.

Partnership Mergers and partnership mergers and divisions.

Divisions Partnership Mergers Explanation of Provisions

REG-111119-99 Background A. Form of a Partnership Merger

AGENCY: Internal Revenue Service Section 708(b)(2)(A) provides that in The IRS and Treasury are aware that tax-
(IRS), Treasury. the case of a merger or consolidation gfayers may accomplish a partnership
two or more partnerships, the resultingnerger by undertaking transactions in ac-
partnership is, for purposes of sectiomwordance with jurisdictional laws that fol-
708, considered the continuation of anjow a form other than the Assets-Over
SUMMARY: This document contains merging or consolidating partnershipcorm. For example, the terminating part-
proposed regulations on the tax consevhose members own an interest of momeership could liquidate by distributing its
guences of partnership mergers and divinan 50 percent in the capital and profitassets and liabilities to its partners who then
sions. The proposed regulations affeaf the resulting partnership. Sectiorcontribute the assets and liabilities to the re-
partnerships and their partners. This do@-708-1(b)(2)(i) of the Income Tax Regusulting partnership (Assets-Up Form). In
ument also contains a notice of publidations provides that if the resulting partaddition, the partners in the terminating
hearing on these proposed regulations. nership can be considered a continuatigmartnership could transfer their terminating
DATES: Written comments must be re_of more than one of the mergin.g partnerpartngrship interests to the re;ulting part-
ceived by April 10, 2000. Requests tos_hlps,. the resulting partnershlp is .the come'rshlp in exchange for re;ultmg partner-
speak (with outlines of oral comments) aRlnuatl.on of the pgrtngrshlp that is credshllp |nterest§, ar_ld the'termlnatlng par.tner-
the public hearing scheduled for May 4|,ted with the contribution of the greatesshlp cou!d liquidate into the resulting
2000, must be submitted by April 13,dollar'value of assets to the resulting parpartnership (Interegt-(_)ver Form).
2000. nership. If none of the members of the In the partnership incorporation area, a
merging partnerships own more than a 5@&xpayer’s form generally is respected if
ADDRESSES: Send submissions topercent interest in the capital and profitthe taxpayer actually undertakes, under
CC:DOM:CORP:R (REG-111119-99),0f the resulting partnership, all of thethe relevant jurisdictional law, all the
room 5226, Internal Revenue Servicemerged partnerships are considered ternsteps of a form that is set forth in one of
POB 7604, Ben Franklin Station, Washnated, and a new partnership results. Theree situations provided in Rev. Rul.
ington, DC 20044. In the alternative, subtaxable years of the merging partnership84—111 (1984—2 C.B. 88). The three situ-
missions may be hand delivered Mondaghat are considered terminated are closedions that Rev. Rul. 84-111 sets forth are
through Friday between the hours of 8nder section 706(c). the Assets-Over Form, Assets-Up Form,
a.m. and 5 p.m. to: CC:DOM:CORP:R Although section 708 and the applicablend Interest-Over Form. Rev. Rul.
(REG-111119-99), Courier's Desk, Inter- regulations provide which partnership con84-111 explains that, depending on the
nal Revenue Service, 1111 Constitutiotinues when two or more partnershipgorm chosen to incorporate the partner-
Avenue, NW, Washington, DC. Alterna-merge, the statute and regulations do nehip, the adjusted basis and holding peri-
tively, taxpayers may submit commentsgrescribe a form for the partnership mergeads of the various assets received by the
electronically via the Internet by selectingOften, state merger statutes do not providerporation and the adjusted basis and
the “Tax Regs” option of the IRS Homea particular form for a partnership merger.holding periods of the stock received by
Page, or by submitting comments directlyn revenue rulings, however, the IRS hathe former partners can vary. Like part-
to the [IRS Internet site at:prescribed the form of a partnership mergerership incorporations, each form of a
http://www.irs.ustreas.gov/tax_regs/regslfor Federal income tax purposes. partnership merger has potentially differ-
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ent tax consequences. Over Form, the revenue ruling respectB. Adverse Tax Consequences of the As-
Under the Assets-Up Form, partnersnly the transferors’ conveyances of partsets-Over Form
could recognize gain under sectionsership interests, while treating the re- The |RS and Treasury are aware that
704(c)(1)(B) and 737 (and incur state oceipt of the partnership interests by thgertain adverse tax consequences may
local transfer taxes) when the terminatingransferee corporation as the receipt of theccyr for partnerships that merge in a
partnership distributes the assets to thgartnership’s assets (i.e., the Assets-Upansaction that will be taxed in accor-
partners. However, under the Assetd-orm). The theory for this result, basedjgnce with the Assets-Over Form. These
Over Form, gain under sectiondargely onMcCauslen v. Commissioner nroposed regulations address some of the
704(c)(1)(B) and 737 is not triggered45 T.C. 588 (1966), is that the transferegqyerse tax consequences regarding sec-
See §81.704-4(c)(4) and 1.737-2(b). Adzorporation can only receive assets sinGgyn 752 liability shifts and buyouts of ex-
ditionally, under the Assets-Up Form, beit is not possible, as a sole member, for ffing partners.
cause the adjusted basis of the assets cém+eceive and hold interests in a partnek  gection 752 Revisions
tributed to the resulting partnership isship (i.e., a partnership cannot have only |t 5 highly leveraged partnership (the
determined first by reference to sectiomne member; so, the entity is never a paffayminating partnership) merges with an-
732 (as a result of the liquidation) anchership in the hands of the transferee Cogther partnership (the resulting partner-
then section 723 (by virtue of the contriporation). ship), all of the partners in the terminating
bution), in certain circumstances, the ad- Adherence to the approach followed ithartnership could recognize gain because
justed basis of the assets contributed magev. Rul. 84-111 creates problems in thgf section 752 liability shifts. Under the
not be the same as the adjusted basis adntext of partnership mergers that argssets-Over Form, the terminating part-
the assets in the terminating partnershipot present with respect to partnership ifership becomes a momentary partner in
These circumstances occur if the partnersorporations. Unlike the corporate rulesge resulting partnership when the termi-
aggregate adjusted basis of their interestise partnership rules impose certain taxating partnership contributes its assets
in the terminating partnership does notesults on partners based upon a concegig iabilities to the resulting partnership
equal the terminating partnership’s adthat matches a contributed asset to thg exchange for interests in the resulting
justed basis in its assets. Under the Apartner that contributed the asset. Segyrtnership. If the terminating partner-
sets-Over Form, because the resultingons 704(c) and 737 are examples of sudhip (as a momentary partner in the result-
partnership’s adjusted basis in the assetgritles. The operation of these rules brealigy partnership) is considered to receive a
receives is determined solely under seclown if the partner is treated as contributyeemed distribution under section 752
tion 723, the adjusted basis of the asseitsg an asset that is different from the ass@hfier netting increases and decreases in
in the resulting partnership is the same abat the partnership is treated as receivinggpjjities under §1.752-1(f)) that exceeds
the adjusted basis of the assets in the ter-Given that the hybrid treatment of thene terminating partnership’s adjusted
minating partnership. Interest-Over Form transactions utilizedyasis of its interests in the resulting part-
The regulations propose to respect thie Rev. Rul. 84-111 is difficult to apply in nership, the terminating partnership
form of a partnership merger for Federahe context of partnership mergers, anyoyld recognize gain under section 731.
income tax purposes if the partnershipsther characterization will be applied torpe terminating partnership’s gain then
undertake, pursuant to the laws of the auch transactions. The Assets-Over Forfjoy|d be allocated to each partner in the
plicable jurisdiction, the steps of eithergenerally will be preferable for both theterminating partnership under section
the Assets-Over Form or the Assets-UfRS and taxpayers. For example, whefig4(p). In this situation, a partner in the
Form. (This rule applies even if none opartnerships merge under the Assets-Ovefrminating partnership could recognize
the merged partnerships are treated &orm, gain under sections 704(c)(1)(Byain even though the partner’s adjusted
continuing for Federal income tax purand 737 is not triggered. Moreover, thgsis in its resulting partnership interest
poses.) Generally, when partnershipbasis of the assets in the resulting partnegr jts share of partnership liabilities in the
merge, the assets move from one partneship is the same as the basis of the assgtsyiting partnership is large enough to
ship to another at the entity level, or inin the terminating partnership, even if theyoid the recognition of gain, provided
other words, like the Assets-Over Formpartners’ aggregate adjusted basis of thaihat the decreases in liabilities in the ter-
However, if as part of the merger, thenterests in the terminating partnershipyinating partnership are netted against
partnership titles the assets in the partloes not equal the terminating partnekne increases in liabilities in the resulting
ners’ names, the proposed regulationship’s adjusted basis in its assets. partnership.
treat the transaction under the Assets-Up If partnerships merge under applicable The proposed regulations clarify that
Form. If partnerships use the Interestaw without implementing a form, the\yhen two or more partnerships merge
Over Form to accomplish the result of roposed regulations treat the partnefinder the Assets-Over Form, increases or
merger, the partnerships will be treated aships as following the Assets-Over Formgecreases in partnership liabilities associ-
following the Assets-Over Form for Fed-This approach is consistent with the trealyied with the merger are netted by the
eral income tax purposes. ment of partnership to corporation elecpgrtners in the terminating partnership
In the context of partnership incorporative conversions under the check-the-boxnq the resulting partnership to determine
tions, Rev. Rul. 84-111 distinguishesegulations and technical terminationgne effect of the merger under section 752.
among all three forms of incorporationunder section 708(b)(1)(B), other form-the |RS and Treasury consider it appro-
However, with respect to the Interestiess movements of a partnership’s assetsyriate to treat the merger as a single trans-
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action for determining the net liability In this situation, the exiting partner isassets of a partnership. The proposed reg-
shifts under section 752. Therefore, &reated as selling a partnership interest mations provide that the value of assets of
partner in the terminating partnership wilthe terminating partnership to the resulta partnership is determined net of the
recognize gain on the contribution undeing partnership (and the resulting partnempartnership’s liabilities.
section 731 only if the net section 75Zhip is treated as purchasing the partner’s ,
deemed distribution exceeds that parinterest in the terminating partnershipf Effective Date
ner’s _adjusted bas_is of its interest in thimmediately prior to the merger. Imme-  1he regulations are proposed to apply
resulting partnership. dlately after the sale, the resulting part_fo mergers occurring on or after the date
2. Buyout of a Partner nership b_ecor_nes a momentary partner i, regulations are published in thed-
Another adverse tax consequence r_netyle terminating partnersh|p._ Conseg,q Register.
occur when a partner in the terminatingjuently, the resulting partnership and ul-
partnership does not want to become timately its partners (determined prior tdPartnership Divisions
partner in the resulting partnership anthe merger) inherit the exiting partner’s
yvould like to _receive money or p_ropertycapita_l account in the terminat_ing_ _partBackground
instead of an interest in the resulting partaership and any section 704(c) liability of
nership. Under the Assets-Over Form, thihe exiting partner. If the terminating Section 708(b)(2)(B) provides that, in
terminating partnership will not recognizepartnership has an election in effecthe case of a division of a partnership
gain or loss under section 721 when itinder section 754 (or makes an electiomto two or more partnerships, the re-
contributes its property to the resultinginder section 754), the resulting partnessulting partnerships (other than any re-
partnership in exchange for interests iship will have a special basis adjustmergulting partnership the members of
the resulting partnership. However, if, iregarding the terminating partnership’svhich had an interest of 50 percent or
order to facilitate the buyout of the exitingproperty under section 743. The proless in the capital and profits of the prior
partner, the resulting partnership transfefgosed regulations provide that the resulpartnership) are considered a continua-
money or other consideration to the termiing partnership’s basis adjustments underon of the prior partnership. Section
nating partnership in addition to the resection 743 must be ultimately allocated.708-1(b)(2)(ii) provides that any other
sulting partnership interests, the terminatolely to the partners who were partnengesulting partnership is not considered a
ing partnership may be treated as sellingp the resulting partnership immediatelycontinuation of the prior partnership but
part of its property to the resulting partbefore the merger; the adjustments do nat considered a new partnership. If the
nership under section 707(a)(2)(B). Anyaffect the common basis of the resultingnembers of none of the resulting part-
gain or loss recognized by the terminatingartnership’s assets. nerships owned an interest of more than
partnership generally would be allocated 50 percent in the capital and profits of
to all the partners in the terminating partS: Merger as Part of a Larger the prior partnership, the prior partner-
nership even though only the exiting part] ransaction ship is terminated. Where members of a
ner would receive the considerz_ition. The proposed regulations provide thapartnership that has been div_ided do not
The IRS _ano! Treasury believe thaty e merger is part of a larger series 0lpe_come member_s of a resultmg pa_lrtner-
under_ certain circumstances, when par{?ansactions, and the substance of thip that is conS|de_red a contmuatlon_ of
nerships merge an_d one partqer does r\%ger series of transactions is inconsisteifi® prior partr)ershlp,_su_ch partner’s in-
become a partner in the resulting partne{yii following the form prescribed for theterest is considered liquidated as of the

ship, the receipt of cash or property b¥nerger the form may not be respecte(ﬁjate of the division.

that partner should be treated as a sale g the larger series of transactions may,/ Section 708(b)(2)(B) and the applica-
that partner’s interest in the terminating,s recast in accordance with their su2le regulations do not prescribe a particu-
partnership to the resulting partnershipgisnce. An example illustrating the applilar form for the division involving contin-

not a disguised sale of the terminatingation of this rule is included in the pro_uing partnerships. The IRS has not

partnership’s assets. Accordingly, th%osed regulations. addressed in published guidance how the
proposed regulations provide that if the assets and liabilities of the prior partner-
merger agreement (or similar document). Measurement of Dollar Value of ship move into the resulting partnerships.
specifies that the resulting partnership ifssets Taxpayers generally have followed either
purchasing the exiting partner’s interest in the Assets-Over Form or the Assets-Up

the terminating partnership and the AS discussed above, the regulationgqm for partnership divisions.

amount paid for the interest, the transa&urrently provide that in a merger of part- ynger the Assets-Over Form, the prior
tion will be treated as a sale of the exitingerSh'ij if the resulting partnership Cap nership transfers certain assets to a re-
partner’s interest to the resulting partnef2€ considered a continuation of more thag,jting partnership in exchange for inter-
ship. This treatment will apply even if the®€ Of the merging partnerships, the résqis in the resulting partnership. The
resulting partnership sends the considerg4lting partnership is the continuation of,iqr partnership then immediately dis-
tion to the terminating partnership on beth® partnership that is credited with theip tes the resulting partnership interests
half of the exiting partner, so long as th&ontribution of the greatest dollar value of nartners who are designated to receive
designated language is used in the rel@SSets to the resulting partnership. COMyterests in the resulting partnership.

vant document. mentators have questioned whether this ynqer the Assets-Up Form, the prior
rule refers to the gross or net value of the
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partnership distributes certain assets tegulations propose to modify this resulsame rule applies to these situations.
some or all of its partners who then conand provide examples illustrating that .
tribute the assets to a resulting partnershjartnerships can divide and create a nelg; Conseguences under Sections

in exchange for interests in the resultingartnership under either the Assets-Ovef04(€)(1)(B) and 737

partnership. Form or the Assets-Up Form. Gain under sections 704(c)(1)(B) and

Consistent with partnership mergers, i3 be tri d wh ;
Explanation of Provisions o X may be triggered when section 704(c)
P a partnership divides using a form Othe(gpjroperty or substituted section 704(c)
L than the two prescribed, it will be treateq, onerty is distributed to certain partners.
A. Form of a Partnership Division as undertaking the Assets-Over Form.  Thase rules often will be implicated in the
These proposed regulations use foylynext of partnership divisions.

rms to describe the form of a partner- N icinn i ; ;
and Treasury recognize that different tay P Where a division is accomplished in a

hip division. Two of these terms, prior, ; : ;
conseguences can arise depending on tB p Prokransaction that is taxed in accordance

Srtnership and resulting partnership degi
i divici ' ith the Assets-Over Form, the partner-
form of the partnership division. Becausgrihe partnerships that exist under the a P

of the potential different tax results that;i.aple iurisdictional law. The orior art-emp interest in the recipient partnership
could occur depending on the form fol-b ] prior part-yij| pe treated as a section 704(c) asset to

: .~ nership is the partnership that exists undgge extent that the interest is received b
lowed by the partnership, the regulationg,e gppiicable jurisdictional law before Y

propose to respect for Federal income ¢ gijyision, and the resulting partner-the dvided partnership in exchange for

i diVie..: . s i 704(c) property. Section
purposes the form of a partnership divighing are the partnerships that exist undsreCtlon ; o
sion accomplished under laws of the ap P P P $7704-4(d)(1). Accordingly, the distribu-

he applicable jurisdictional law after the;; . ;
plicable jurisdiction if the partnership un- PP ] &ion of the partnership interests in the re-

division. The other two terms, divided... .: ; .

: ' cipient partnership by the divided partner-
dertakes the steps of either the,inership and recipient partnership, argr?ip gpenerally pwm trigger sgction
Assets-Over Form or the Assets-Ukggera tax concepts. A divided partn

er. . .
704(c)(1)(B) where the interests in the re-
Form. Thus, the same forms allowed f°§hip is a partnership that is treated, (©)(1)(B)

: - fOipient partnership are received by a part-
partnership mergers will be allowed for, : Ipient partnership /ed by ap
partnership divisions. Federal income tax purposes, as ransfgte, of the divided partnership other than

; ring assets in connection with a divisionthe artner who contributed the section
_ Generally, an entity cannot be classizng 5 recipient partnership is a partner704(i) roperty to the divided partner-
fied as a partnership if it has only ON&hin that is property p

treated, for Federal income tax; . ; .
member. This universally has been held,noses; as receiving assets in connagglrzdlg Zd(ztrltcr)]g’rsvsﬁgocr:);?rrbumt% ggé[ilgn
to be the case I.n CIaSSIfymg t.ransactlonﬁon with a division. The divided partner-704(c) ropert to the divided partnershi

where interests in a partnership are rangpin must be a continuation of the PO g e er) af’: 'n)t/erest e recp, i arE[)-
ferred to a single person, so that the paf, inership. Although the divided parts IV I I et P

i i nership that is not attributable to the sec-
nership goes out of existendécCauslen o ohip is considered one continuing paron 70[)4(0) property.

v. Commissiongr45 T.C. 588 (19_66); nership for Federal income tax purposes, where a division is accomplished
Rev. Rul. 99-6, 19996 |.R-B. 6 ReVit may actually be two different partner-nqer the Assets-Up Form, assets are dis-

Rul. 67765, 19671 €.B. 168: Rev. Rulspips under the applicable jurisdictionalip teq directly to the partners who will

55-68, 1955—-1 C.B. 372. However, in b (i.e., the pri ; ; | - - k
: : - : € prior partnership and a dify g interests in the recipient partnership.
least one instance involving the contriblerent resulting partnership that is consi pient p p

tion of assets by an existing partnership teq 4 continuation of the drhe distribution could trigger section

- - prior partneryn4c)(1)(B) or 737 depending on the
a newly-formed partnership, regulationgpip for Federal income tax purposes). iden(tit)y( o)f( trze distributeg asseéJ and the

have provided that the momentary exis- gina|ly, because in a formless divisionyistributee partner

tence of the new partnership will be rej; generally will be unclear which partner- The re uFI)ations'under section 737 pro-
spected for Federal income tax purposeghis should be treated, for Federal iNCOME e an gxce tion for certain artnershi
See §1.708-1(b)(1)(\v). Pursuant to thgyy o rposes, as transferring assets (-8ivisions Sgction 737 doespnot a |p
proposed regulations, under the Asselte givided partnership) to another Partyhen a transferor partnershi transfe[r)spailll
Oyer Form of a partnership division, thﬁ"lership (i.e., the recipient partnership)he section 704(c) pro ert cgntributed b
prior partnership's momentary ownershiRyhere more than one partnership is a CO partner (o & secopnd [?)art);wership - seyc—

of all the interests in a resulting partnerg,ation of the orior partnership. the pro- Lo
ship will not prevent the resulting partner- prior p P ™€ Pl%on 721 exchange, followed by a distrib-

Posed regulations provide that the contingion of an interest in the transferee part-

shi;f) fromt_being classified as a partnershlging resulting partnership with the assetﬁership in complete liquidation of the
on formation. - : -
The example in  current having the greatest fair market value (N§herest of the partner that originally con-

LR of liabilities) will be treated as the diVidedtributed the section 704(c) property to the
§81.708-1(b)(2)(ii) indicates that when g),tnership. This issue also is presentansferor partnersr(liz).p P S)éction

partnership is not considered a Continu"ﬁ/here the partnership that, in form, transl'737_2(b)(2)_ This rule. however may

tion of the prior partnership under sectioflers assets is not a continuation of tha. apply to many partnership divisions
708(b)(2)(B) (partnership considered & o partnership, but more than one %hecause the original contributing partner
new partnership under currenty. giher resulting g gp

i ; partnerships are Cofsian remains a partner in the divided
31.708-1(b)(2)(1). the new partnershiftinyaions of the prior partnership. The)artnership. No sF;miIar rule is provided
is created under the Assets-Up Form. The p. p
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under section 704(c)(1)(B). U.S.C. chapter 5) does not apply to thesdeadline for receiving outlines has
In many instances, the application ofegulations, and because these regulatiopassed. Copies of the agenda will be
sections 704(c)(1)(B) and 737 will be apdo not impose on small entities a collecavailable free of charge at the hearing.
propriate when a partnership dividegion of information requirement, the Reg- , )
under either the Assets-Over Form or thelatory Flexibility Act (5 U.S.C. chapter Prafting Information
Assets-Up Form. Consider the following) does not apply. Therefore, a Regula- 114 principal author of these regula-
example: A, B, C, and D form a partnertory Flexibility Analysis is not required. j5ns is Mary Beth Collins, Office of
ship. A contributes appreciated propertfursuant to section 7805(f) of the Internghpiet counsel (Passthroughs and Special
X ($0 basis and $200 value), B conRevenue Code, this notice of prOposeﬁ1dustries). However, other personnel
tributes property Y ($200 basis and $20@ulemaking will be submitted to the Chieft, o the IRS and Treasury Department
value), and C and D each contribute $20CGounsel for Advocacy of the Small BUSi'participated in their development.

cash. The partnership subsequently diress Administration for comment on its * ok ok ok %
vides into two partnerships using the Asimpact on small business.

sets-Over Form, distributing interests in , , Proposed Amendments to the
the recipient partnership in accordanc&omments and Public Hearing Regulations

wi_th each partner’s pro rata interest_in the Before these proposed regulations are Accordingly, 26 CFR part 1 is pro-
prior partnership. Property X remains inyqonted as final regulations, considergsosed to be amended as follows:

the prior partnership, and property Y igjon will be given to any written com- '
contributed to the recipient partnershipments (preferably a signed original andPART 1—INCOME TAXES

Under these facts, section 737 could bgqp; (g) copies) that are submitted timely L
avoided if an exception were created fofy the |IRS. The IRS and the Department Paragraph 1. The authority citation for

the distribution of the recipient partner-y¢ Treasury specifically request comPart 1 continues to read as follows:

ship interests. If, subsequent to the diViy,ents on the clarity of the proposed regu- Authority: 26 U.S.C. 7805 * * *

sion, half of property Y is distributed to A, | 5tions and how they may be made easier Par. 2. Section 1.708-1 is amended as

section 737 would not be triggered ber, nderstand. All comments will befollows:

cause property X (the section 704(c)yailable for public inspection and copy- 1. Paragraph (b) is amended by remov-

property) is no longer in the same partneqhg. ing paragraph (b)(2) and by redesignating

ship as property Y. A public hearing has been schedule§ach paragraph listed in the first column
While the IRS and Treasury generally, May 4, 2000, beginning at 10 a.m., ipf the following table as the paragraph

believe that it is appropriate to apply secqyom 2615, Internal Revenue BuiIding,”Sted in the second column as indicated in

tions 704(c)(1)(B) and 737 in the context 111 constitution Avenue, NW, wash-the following table:

of partnership divisions, comments are inl'ngton DC. Due to building security

vited on whether it would be appmpria_‘t%rocedures, visitors must enter at thQ Redesignated
j[O expar_1d the exceptions to th_ese secpqlﬁth Street entrance, located betweelﬁaragraph Paragraph
in certain circumstances relating to divicgnsitution and Pennsylvania Avenuesp)(1)(i) (b)(1)
sive transactions. NW. In addition, all visitors must pre- (b)(l)(l)(a) (b)(l)(l)
C. Division as Part of a Larger se_nt.photo identification to ent?r .theéb)(l)(i)(b) (b)(1)(ii)
Transaction building. Because of access restrictions,
visitors will not be admitted beyond the(b)(1)(ii) (b)(2)
The proposed regulations provide thémmediate entrance area more than 1@ 1)(iii b)(3
L BT ) . (D)(2)(iii) (0)(3)
same rule for partnership divisions thaminutes before the hearing starts. For in- )
applies to partnership mergers. formation about having your nameP)(D)ii)(a) (0)(3)(1)
. placed on the building access list to atth)(1)(iii)(b) (b)(3)(ii)
D. Effective Date tend the hearing, see the “FOR FUR(b)(l)(IV) (b)(4)
The regulations are proposed to applyHER INFORMATION CONTACT"

Section of this preamble. (B)(1)(v) (b)(5)

The rules of 26 CFR 601.601(a)(3) 1. Paragraphs (c) and (d) are added to
apply to the hearing. Persons that wish f§ad as follows: _
present oral comments at the hearing mu§il'*70§_1 C*ontmuatlon of partnership.
Special Analyses submit timely written comments and must

_ _ _ submit an outline of the topics to be dis- (C) Merger or consolidation-(1) Gen-
It has been determined that this noticg ,ssed and the time to be devoted to eafk@! rule. If two or more partnerships

of proposed rulemaking is not a Signiﬁ'topic (preferably a signed original andM€rge or consolidate into one partnership,
cant regulatory action as defined in Execéight (8) copies) by April 13, 2000. the resulting partnership shall be consid-
utive Order 12866. Therefore, a regula- o period of 10 minutes will be allotted ered a continuation of the merging or con-
tory assessment is not required. It alsg) oach person for making comments. solidating partnership the members of
has been determined that section 553(b) 5p, agenda showing the scheduling ovhich own an interest of more than 50
of the Administrative Procedure Act (5i¢ speakers will be prepared after theercent in the capital and profits of the re-

to divisions occurring on or after the dat
final regulations are published in tRed-
eral Register.
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sulting partnership. If the resulting partexchange for an interest in the resultingartnership ABCD, the taxable year of partnership
nership can, under the preceding sempartnership; and, immediately thereaftefcD closes as of September 30, 1999, the date of the
tence, be considered a continuation dhe terminated partnership distributes ingwrger' and partnership CD is terminated as of that
. . . . . . date. Partnership ABCD is required to file a return
more than one of the merging or consoliterests in the resulting partnership to itgy the taxable year January 1 to December 31,
dating partnerships, it shall, unless theartners in liquidation of the terminatedi999, indicating thereon that, until September 30,
Commissioner permits otherwise, be corpartnership. 1999, it was partnership AB. Partnership CD is re-
sidered the continuation of that partner- (i) Assets-up formDespite the part- 9uired to file a retur for its final taxable year, Janu-
ship which is credited with the contribu-ners’ transitory ownership of the termi-aryEl)(z:;O?ng?pts;g:rgfi’ 1?(9?6 whose capital
tion of assets having the greatest faimated partnership’s assets and liabilitieg,gq pmﬁfsAownsam_perczm interest and Bpowns
market value (net of liabilities) to the re-the form of a partnership merger or cona 60-percent interest, and partnership Y, in whose
sulting partnership. Any other merging osolidation will be respected for Federatapital and profits B owns a 60-percent interest and
consolidating partnerships shall be conincome tax purposes if the merged or corfz ©Wns a 40-percent interest, merge on September

. . . . . . , 1999. The dollar-value of the partnership X as-
sidered as terminated. If the members aolidated partnership that is conS|dere_§2ts (net of liabilities) is $100X, and the dollar-value

none of the merging or consolidating partterminated under paragraph (c)(1) of thigt the partnership Y assets (net of liabilities) is
nerships have an interest of more than Sction distributes its assets and liabilitieg200X. The merger is accomplished under state law
percent in the capital and profits of the reto its partners in liquidation of the part-by partnership Y contributing its assets and liabili-
sulting partnership, all of the merged oners’ interests in the terminated partneries to partnership X in exchange for interests in
consolidated partnerships are terminateghip; and, immediately thereafter, théd’.artr.‘ers.h'p.x’ with partnership ¥ then liquidating,

. . . _distributing interests in partnership X to B and C.
and a new partnership results. The taypartners in the terminated partnership (i) g a partner in both partnerships prior to the
able years of such merging or consolidatontribute the distributed assets and lianerger, owns a greater than 50-percent interest in
ing partnerships which are considered tebilities to the resulting partnership in ex-the resulting partnership following the merger. Ac-
minated shall be closed in accordancehange for interests in the resulting parordingly. because the dollar-value of partnership
with the provisions of section 706(c), anchership. Y's asset; (ne’t of liabilities) was greater than _that of

) . . . . . partnership X's, under paragraph (c)(1) of this sec-
such partnerships shall file their returns (3) Sale of an interest in the merging Okjgn, x will be considered to terminate in the merger.
for a taxable year ending upon the date @fonsolidating partnershipin a transac- As a result, even though, for state law purposes, the
termination, i.e., the date of merger otion characterized under the assets-ovéansaction was undertaken with partnership Y con-
consolidation. The resulting partnershifiorm, a sale of an interest in the termilributing its assets and liabilities to partnership X
shall file a return for the taxable year ohated partnership to the resulting partnefd @istrbuting interests in partnership X to its part-

. . . L. ners, pursuant to paragraph (c)(2)(i) of this section,
the merging or consolidating partnershihip that occurs as part of a merger Qg rederal income tax purposes, the transaction will
that is considered as continuing. The resonsolidation under section 708(b)(2)(A)pe treated as if partnership X contributed its assets to
turn shall state that the resulting partneras described in paragraph (c)(2)(i) of thigartnership Y in exchange for interests in partner-
ship is a continuation of such merging osection, will be respected as a sale of @P Y and then liquidated, distributing interests in
consolidating partnership and shall inpartnership interest if the merger agreéD-arltErg;h'lzgtg)Apzr:?nEr'shi X and partnershio Y
clude the names and addresses of timeent (or similar document) specifies thaferge W’;en the partners (f’f parmer‘;hip X trae]sfer
merged or consolidated partnerships. Thée resulting partnership is purchasing intheir partnership X interests to partnership Y in ex-
respective distributive shares of the parterests from a particular partner in thehange for partnership Y interests. Immediately
ners for the periods prior to and subsemerging or consolidating partnership and'ereafter, partnership X liquidates into partnership
quent to the date of merger or consolidahe consideration that is transferred fof, ' fesulting partership is considered a continu-
b . . ation of partnership Y, and partnership X is consid-
tion shall be shown as a part of the returreach interest sold. See section 741 anehq terminated.

(2) Form of a merger or §1.741-1 for determining the selling part- (i) The partnerships are treated as undertaking
consolidation—(i) Assets-over form ner’s gain or loss on the sale or exchangee assets-over form described in paragraph (c)(2)(i)
When two or more partnerships merge af the partnership interest. of this section because the partnerships undertook a
consolidate into one partnership under the (4) Examples The following examples for;mrt‘h?é)'(sz?git)tg? f‘hsizeése'sg()fgrm&iz%?fdl'n foarra'
applicable jurisdictional law without un-illustrate the rules in paragraphs (c)(lgedperm income tax purpose-s, parmersgh?b X is
dertaking a form for the merger or consolthrough (3) of this section: deemed to contribute its assets and liabilities to part-
idation, or undertake a form for the Example 1Partnership AB, in whose capital andnership Y in exchange for interests in partnership Y;
merger or consoldation that s no deE I A9 < P St e o, et berester e X
S_C”bed in paragraph (C)(Z)(") of this S€Ch each own a 50-percent interest, merge on Septeship Y to its partners in liquidation of their intgrests
tion, any merged or consolidated partneliser 30, 1999, and form partnership ABCD. Partneris partnership X.
ship that is considered terminated undey, B, C, and D are on a calendar year, and partner- Example 4 (i) A, B, and C are partners in part-
paragraph (c)(1) of this section is treateship AB and partnership CD are also on a calendagrship X. D, E, and F are partners in Partnership Y.
as undertaking the assets-over form fdieafr-t Aftter th? merngIr, theKa:rgt(r)lers havte |g:’:lgi(t)al amhrtngrshi[; X atnd p;g;nzrszhi[;\Y medrgt(; WithinIche

. rofits Interests as Tollows: A, ercent; b, ermeaning of section , an e resultin
Federal income tax purposes. Under tkﬁ%nt; C, 20 percent; and D, 20 peprcent. Since Apar]thrtnersghip is considere(d ); ggn)tinuation of partne?'-
assets-over form, the merged or consoli ogether own an interest of more than 50 perceship Y. Partnership X is considered terminated.
dated partnership that is considered termii: the capital and profits of partnership ABCD, suctUnder state law, partnerships X and Y undertake the
nated under paragraph (c)(1) of this se@artnership shall be considered a continuation afssets-over form of paragraph (c)(2)() of this sec-
tion contributes all of its assets and)artnership AB and shall continue to file returns on &on to accomplish the partnership merger. C does
L e . .. calendar year basis. Since C and D own an interasét want to become a partner in partnership Y, and
liabilities to the resulting partnership Nof ess than 50 percent in the capital and profits gfartnership X does not Eave the repsources th)) buy C’s
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interest before the merger. C, partnership X, anfistrates the rules in paragraph (c)(5) dlivision. The resulting partnership that is

partnership ¥ enter into an agreement that specifigjs section: regarded as continuing shall file a return for
tnh;tsﬁi";‘;t;efrj:'g;(ﬂ'&fnugggfzs %;(';;eiﬁset r'TT e?g;‘_ Example A, B, and C are equal partners in partthe taxable year of the partnership that has
As part of the merger, partnership X receives froh€rSniP ABC. ABC holds no section 704(c) proppeen divided. The return shall state that the

partnership Y $150 that will be distributed to C im-S™" D and E are equal partners in partnership D'iﬂartnel’Ship is a continuation of the prior

. . : d C want to exchange their interest in ABC fo .
mediately before the merger, and interests in ar%E an ; .
y 9 P | of the interests in DE. However, rather than expalrtnerShIp and shall set forth separately

hipYi h f tnership X’ t i istributi
rerst Y exchnge ff partersip X eesels & anoing prtnrship ierets, DE merges wibie respective disiribuive shares of the
section 754 ABC by undertaking the assets-up form described ipartners for the periods prior to and subse-
’ aragraph (c)(2)(ii) of this section, with D and E requent to the date of division.

(ii) Because the merger agreement satisfies t iving title to the DE assets and then contributing (2) Form of a divisior—(i) Assets-over

reguirements of para_graph .(C)(S) Of. this SEC“OF" 9ne assets to ABC in exchange for interests in ABC.
will be treated as selling its interest in partnership X, . part of a prearranged transaction, the assets 4&'M. When a partnership divides into two

to partnership Y for $150 immediately before th‘_equired from DE are contributed to a new partneror more partnerships under applicable ju-

mherger. See SSC“;’" 741 anfd§1.74_1—1 t? determigi, and the interests in the new partnership are digsdictional law without undertaking a
the amount and ¢ a.rac.ter or &S gain or 10Ss on tqf“ibuted to B and C in complete liquidation of theirform for the division. or undertakes a
sale or exchange of its interest in partnership X. interests in ABC. The merger and division in thi ’

(ii) Because the merger agreement satisfies thecample represent a series of transactions that iff' ' th,at IS not desprlbed n paragrgph
requirements of paragraph (c)(3) of this sectionsypstance are an exchange of interests in ABC f&f)(2)(ii) of this section, the transaction
partnership Y is considered to have purchased Citerests in DE. Even though paragraph (c)(2)(ii) owill be characterized under the assets-
interest in partnership X for $150 immediately betjs section provides that the form of a merger wilbver form for Federal income tax pur-
fore the merger. See §1.704-1(b)(2)(M)dr deter- pe respected for Federal income tax purposes if t ses

mining partnership Y’s capital account in partnersteps prescribed under the asset-up form are fol-
ship X. Partnership Y's adjusted basis of its interegbwed, and paragraph (d)(2)(i) of this section pro- (A) Assets-over form where at least one

in partnership X is determined under section 74gides a form that will be followed for Federal in-resulting partnership is a continuation of
and §1.742—1. To the extent any bunt-m.gam orlossome tax purposes in the case of partnershighe prior partnershipIn a division under
on section 704(c) property in partnership X wouldyjyisjons, these forms will not be respected for Fe e assets-over form where at least one re-

have been allocated to C (including any allocationgral income tax purposes under these facts, and t € i hio i . . f1h
with respect to property revaluations under sectiogansactions will be recast in accordance with theirt/iNg partnership is a continuation of the

704(b) (reverse section 704(c) allocations)), see Segghstance as a taxable exchange of interests in ABEIOr partnership, the divided partnership
tion 704 and §1.704-3(a)(7) for determining theor interests in DE. (as defined in paragraph (d)(3)(i) of this

built-in gain or loss or reverse section 704(c) alloca- . . . i ; i i
tions apgportionable to partnership Y. Similgar)ly after (6) Effective dateThis paragraph (c) is section) contributes certain assets and lia-

the merger is completed, the built-in gain or loss an@Pplicable to partnership mergers occupilities to a recipient partnership (as de-

reverse section 704(c) allocations attributable to Ceing on or after the date final regulationdined in paragraph (d)(3)(iv) of this sec-
interest are apportioned to D, E, and F under sectigfye published in thEederal Register tion) or recipient partnerships in exchange

704(c) and §1.704-3(a)(7). L . i i ipi i
.( ) (a)( ) . (d) Division of a partnership-(1) Gen- for interests in such recipient partnership
(iv) Because partnership X has an election under L or partnerships; and, immediately there-
i : i ral rule. Upon the division of a partner- i ' ! X

section 754 in effect, partnership Y, as a momenta@ - ‘ after. distributes the interests in such re-

partner in partnership X, will have a special basiship into two or more partnerships, any rez i t hi ¢ hi t

adjustment regarding the basis of partnership X'sulting partnership (as defined in paragrapfP'€" pa:rl n?r_s Ip or partners '.pT 0

propsg unger 131;?301143 ;nd §1_-7_43—i]- See sgg)(3)(iv) of this section) or resulting part—someI or "’ll_ o d Its par;nehrs In part|e} or

tion and §1.743-1 for determining the amou erships shall be considered a continuatidiP™mP ete liquigation of the partners’ in-

of the adjustment. After the merger, the adjustmen . . . . erests in the divided partnership.
is allocated solely to D, E, and F—the partners i@f the prior partnership (as defined in paraf- P P

partnership Y immediately before the merger. graph (d)(3)(ii) of this section) if the mem- (B) _Assets-over form where none_Of the
(v) Under paragraph (c)(2)(i) of this section, partbers of the resulting partnership or partnefesulting partnerships is a continuation of

nership X contributes assets and liabilities attributabighips had an interest of more than sthe prior partnershipin a division under

to the interests of A and B to partnership Y in eX-Ipercent in the capital and profits of the prionhe assets-over form where none of the re

thereatio. partnerehis x disubutes he mierests F2rNership.  Any other resuling partnersuling partnerships s a continuation of
partnershi;:) Y to A and B in liquidation of their inter- SNiP Will not be considered a continuatiorih€ prior partnership, the prior partnership

ests in partnership X. At the same time, partnership &f the prior partnership but will be consid-Will be treated as contributing all of its as-
distributes assets to partnership Y in liquidation obred a new partnership. If the members &ets and liabilities to new resulting part-
partnership Y’s interest in partnership X. none of the resumng partnerships owned ;,{herships in exchange for interests in the
(5) Prescribed form not followed in interest of more than 50 percent in the capiesulting partnerships; and, immediately
certain circumstanced() If any transac- tal and profits of the prior partnership, nonéhereafter, the prior partnership will be
tions described in paragraph (c)(2) or (3)f the resulting partnerships will be considtreated as liquidating by distributing the
of this section are part of a larger series @fred a continuation of the prior partnershigterests in the new resulting partnerships
transactions, and the substance of thgnd the prior partnership will be considere¢p the prior partnership’s partners.
larger series of transactions is inconsistef$ have terminated. Where members of a (ii) Assets-up form-(A) Assets-up
with following the form prescribed in partnership which has been divided intéorm where the partnership distributing
such paragraph, the Commissioner magio or more partnerships do not becomassets is a continuation of the prior part-
disregard such form, and may recast th@embers of a resulting partnership which isership Despite the partners’ transitory
larger series of transactions in accordane@nsidered a continuation of the prior partewnership of some of the prior partner-
with their substance. nership, such partner’s interests shall bghip’s assets and liabilities, the form of a
(i) Example The following example il- considered liquidated as of the date of theartnership division will be respected for
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Federal income tax purposes if the dipartnership that is a continuation of thehe applicable regulations.
vided partnership, which by definition is aprior partnership will be treated as the di- Ex“;‘(p's 2('()1 ;a“”gr;h'_z ABCD owns prﬁpe;\—B
continuing partnership, distributes certaivided partnership. If a partnership di-s W . Y. and z, and divides into partnership A5
L epeas o . . . and partnership CD. Under paragraph (d)(1) of this
assets ar_wd Ilab_|I|t|es to some or a_II of_ ityides into twq or more partnershlps_vv_nh-sectionl partnership AB is considered a continuation
partners in partial or complete liquidationout undertaking a form for the divisionof partnership ABCD and partnership CD is consid-
of the partners’ interests in the dividedhat is recognized under paragraph (d)(2yed a new partnership. Partnership ABCD distrib-
partnership; and, immediately thereaftenf this section, or if the resulting partnerHte€s property Y to C and titles property Y in C's

such partners contribute the distributeghip that had, in form, transferred asse%a:n% ti;’::r;fg;tﬂyA'ZB%DDl'sggﬁées grgr?grg tﬁetg

assets and liabilities to a recipient partneand liabilities is not considered a continUggntribute properties Y and Z, respectively, to part-
ship or partnerships in exchange for interation of the prior partnership, and moreership CD in exchange for interests in partnership
ests in such recipient partnership or parthan one resulting partnership is consideD. Properties W and X remain in partnership AB.
nerships. ered a continuation of the prior partner- (i) Under paragraph (d)(2)(il) of this section,
(B) Assets-up form where none of thship, the continuing resulting partnershi|5;;‘:;‘:gglsjh'F]c’c)/?rE?c)Dr IZ\;' lcl,et;;ﬁfﬁ;deizxfotswéggsthe
resulting partnerships are a continuationwith the assets having the greatest fair Exam?ﬂe 3 (i) Partnership ABCD (E’Wnps three
of the prior partnershiplf none of the re- market value (net of liabilities) will be parcels of property: property X, with a value of
sulting partnerships are a continuation dfeated as the divided partnership. $500; property Y, with a value of $300; and property
the prior partnership, then despite the (ii) Prior partnership—For purposes of Z: With avalue of $200. Aand B each own a 40-per-
partners’ transitory ownership of some oparagraph (d) of this section, the priofénég1 tzrnejtc'natnhdegigﬁ: ﬁmgolfgs zl;ciirtt?;resg;
all of the prior partnership’s assets and lipartnership is the partnership subject tg, e 'Capim and profits of partnersh‘i)p ABCD. On
abilities, the form of a partnership divi-division that exists under applicable juriSNovember 1, 1999, partnership ABCD divides into
sion will be respected for Federal incomelictional law before the division. three partnerships (AB1, AB2, and CD) by con-
tax purposes if the prior partnership dis- (i) Recipient partnership-For pur- {ributing property X to a newly formed partnership
tributes certain assets and liabilities tposes of paragraph (d) of this section, & E)lt)oaziﬁésg'gi“ggu?: F';:E;isrtss ;‘nzu;;g:tt:g;}_
some or all of its partners in partial orecipient partnership is a partnership thaty property z to a newly formed 'parmership (CD)
complete liquidation of the partners’ in-is treated as receiving, for Federal incomgnd distributing all interests in such partnership to C
terests in the prior partnership; and, imtax purposes, assets and liabilities from @nd D as equal partners in exchange for all of their
mediately thereafter, such partners corgivided partnership, either directly (undefnterests in partnership ABCD. _
tribute the distributed assets and liabilitiethe assets-over form) or indirectly (under () Parmerships AB1 and AB2 both are consid-
. . . ered a continuation of partnership ABCD, while
to a resulting partnership or partnershipthe assets-up form). partnership CD is considered a new partnership
in exchange for interests in such resulting (iv) Resulting partnership-For pur- formed on November 1, 1999. Under paragraph
partnership or partnerships. If the prioposes of paragraph (d) of this section, @)(2)()(A) of this section, partnership ABCD will
partnership does not liquidate under theesulting partnership is a partnership re2e treated as following the assets-over form, with
applicable jurisdictional law, then with re-sulting from the division that exists underﬁ gtsnh?rsﬂg’lp‘;? rcooltrrt'buzt":g p;?tzirrt;’hix thpa;tr;d
spect to the assets and liabilities that, iapplicable jurisdictional law after the di-distribsﬁng the imzrezts )iln SUCE parmersf]ips {0 the
form, are not transferred to a new resultvision. For example, where a prior partdesignated partners.
ing partnership, the prior partnership willnership divides into two partnerships, Example 4(i) The facts are the same as in exam-
be treated as transferring these assets amuth partnerships existing after the diviP'e 3. except that partnership ABCD divides into
liabilities to a new resulting partnershipsion are resulting partnerships. Lhnrsgrfa‘r’l‘:it:e;s?c'ﬁ;by operation of state law, without
under the assets over form described in (4) ExamplesThe following examples Undfr the last sentence of paragraph (d)(3)(i)
paragraph (d)(2)(i)(B) of this section. illustrate the rules in paragraphs (d)(1)ef this section, partnership AB1 will be treated as the
(3) Definitions—(i) Divided partner- (2), and (3) of this section: resulting partnership that is the divided partnership.
Ship_For purposes of paragraph (d) of Example 1 Partnership ABCD is in the real es-Unde{’ paragraph (d)(2)(i)(A) of this SEF:tiOH, part-
this section, the divided partnership is thEte and insurance business. Aowns a 40-percent mership ABCD will be treated as following the as-
. S terest, and B, C, and D each owns a 20-percent intgets-over form, with partnership ABCD contributing
partnershlp which is treated, for nger st, in the capital and profits of the partnership. Theroperty Y to partnership AB2 and property Z to
income tax purposes, as transferring tl'}%rtnership and the partners report their income onk&rtnership CD, and distributing the interests in such
assets and liabilities to the recipient paricalendar year. They agree to separate the real esta@stnerships to the designated partners.
nership or partnerships, either directlyand insurance business as of November 1, 1999, andExample 5(i) The facts are the same as in exam-
(under the assets-over form) or indirectly fom two partnerships; partnership AB to takeple 3, except that partnership ABCD divides into

der th p fth jover the real estate business, and partnership CDtftyee partnerships by contributing property X to
(under the assets-up form). If the resu Yake over the insurance business. Because membegwly-formed partnership AB1 and property Y to

ing partnership that, in form, transferreqy resuiting partnership AB owned more than a 50newly-formed partnership AB2 and distributing all
the assets and liabilities in connectiopercent interest in the capital and profits of partneiinterests in each partnership to Aand B in exchange
with the division is a continuation of theship ABCD (A, 40 percent, and B, 20 percent), partfor all of their interests in partnership ABCD.

prior partnership, then such resulting parlr]ersmp AB shall be considered a continuation of (i) Because resulting partnership CD is not a

hi ill b d he divided artnership ABCD. Partnership AB is required tocontinuation of the prior partnership (partnership
nership will be treated as the divide partEle a return for the taxable year January 1 to DecenABCD), partnership CD cannot be treated, for Fed-

nership. If a partnership divides into tWayer 31, 1999, indicating thereon that until Novembegral income tax purposes, as the partnership that
or more partnerships and only one of the, 1999, it was partnership ABCD. Partnership chransferred assets (i.e., the divided partnership), but
resulting partnerships is a continuation of considered a new partnership formed on Noveninstead must be treated as a recipient partnership.
the prior partnership, then the resultin§®’ 1, 1999, and is required to file a return for théJnder the last sentence of paragraph (d)(3)(i) of this
axable year it adopts pursuant to section 706(b) ars@ction, partnership AB1 will be treated as the re-
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sulting partnership that is the divided partnershipx * * * =* property Y, which is encumbered by a $100 liability.
Under paragraph (d)(2)(i)(A) of this section, part- (h) * % Partnership S’s adjusted basis in property Y is $200,
nership ABCD Wi_II be treated_as following t_he as- (1) * * * When a resulting partnershipthe _va_lut_a of property_ Y is_ $1,0003 and B's adjusted
sets-over form, with partnership ABCD contributing . . ) . basis in its partnership S interest is $40.
property Y to partnership AB2 and property Z tothalt is considered a continuation of a (i) Partnership T and partnership S merge under
partnership CD, and distributing the interests in sucierged or consolidated partnership und&ection 708(b)(2)(A). Under section 708(b)(2)(A)
partnerships to the designated partners. section 708(b)(2)(A) has a basis adjustand 81.708-1(c)(1), partnership T is considered ter-
Example 6 (i) Partnership ABCDE owns Black- ment in property held by the merged ofninated and the resulting partnership is considered a
acre, Whiteacre, and Redacre, and divides into paré— . . . -dgontinuation of partnership S. Partnerships T and S
. . . onsolidated partnership that is consi o ,
nership AB, partnership CD, and partnership DE. ) undertake the form described in §1.708-1(c)(2)(i)
Under paragraph (d)(1) of this section, partnershigf€d terminated under 81.708-1(c)(1) (&g the partnership merger. Under §1.708-1(c)(2)(i),
ABCDE is considered terminated (and, hence, non@ result of the resulting partnership acpartnership T contributes property X and its $900 li-
of the resulting partnerships are a continuation of tfquiring an interest in such merged or comgbility to partnership S in exchange for an interest in
prior partnership) because none of the members gfg|idated partnership, seghartnership S. Immediately thereafter, partnership T
the new partnerships (partnership AB, partnershi 1.708-1(c)(3)), the resultin artnershigistributes the interests in partnership S to its part-
CD, and partnership DE) owned an interest of morg . B ! gp ] ners in liquidation of their interests in partnership T.
than 50 percent in the capital and profits of partneIW'” continue to have the same basis a owns a 25 percent interest in partnership S after
ship ABCDE. justments with respect to property distribpartnership T distributes the interests in partnership
(ii) Partnership ABCDE distributes Blackacre toyted (see §1,708_1(c)(4), Example 4(V)§ to B.
A and B and titles Blackacre in the names oannqby the terminated partnership to the re- (iii) Under paragraph (f) of this section, B nets
B. Aand B then contribute Blackacre to partnershi%ultin artnershio. reaardless of Whethetpe increases and decreases in its share of partner-
AB in exchange for interests in partnership AB. gp . P, g_ . Ship liabilities associated with the merger of partner-
Partnership ABCDE will be treated as following theth€ resulting partnership makes a sectiafhip T and partnership S. Before the merger, B's
assets-up form described in paragraph (d)(2)(ii)(BY 54 election. The portion of the resultinghare of partnership liabilities was $650 (B had a
of this section for Federal income tax purposes. partnership’s adjusted basis in its asse$30 share of partnership liabilities in partnership T
(iif) Partnership ABCDE distributes Whiteacre to5ttriputable to the basis adjustment witgnd a $20 share of partnership liabilities in partner-

C and D and titles Whiteacre in the names of C a"ldespect to the property distributed by théf)slppzrlmgzg:;\tleigbﬁili‘g;e;Ptirn:ﬁ;g?nrlrgif iihzrzesgf

D. C and D then contribute Whiteacre to partnershiF . . .
CD in exchange for interests in partnership cpt€rminating partnership must be segrems percent of S's total partnership liabilities of

Partnership ABCDE will be treated as following thegated and allocated solely to the partnegs,000). Accordingly, B has a $400 net decrease in

assets-up form described in paragraph (d)(2)(ii))(Byvho were partners in the resulting partits share of S’'s partnership liabilities. Thus, B is

of this section for Federal income tax purposes. nership immediately before the merger dfeated as receiving a $400 distribution from part-
(iv) Partnership ABCDE does not liquidate under nership S under section 752(b). Because B’s ad-

state law so that, in form, the assets in new partne(r:anO“datlon' justed basis in its partnership S interest before the

ship DE are not considered to have been transferred e deemed distribution under section 752(b) is $460

under state law. Partnership ABCDE will be treated Par. 4. Section 1.752-1 is amended $120 + $40), B will not recognize gain under sec-

as undertaking the assets-over form described fiollows: tion 731. After the merger, B’'s adjusted basis in its

paragraph (d)(2)(i)(B) of this section for Federal in- 1 A sentence is added to the end dgrtnership S interestis $60.

come tax purposes with respect to the assets of payi- * ok ok kK

nership DE. Thus, partnership ABCDE will be aragraph (ﬂ .

treated as contributing Redacre to partnership DE in 2- 1€ currenExamplein paragraph Robert E. Wenzel,

exchange for interests in partnership DE; and, imfg) is redesignated &xample 1 Deputy Commissioner

mediately thereafter, partnership ABCDE will be 3. Example 4s added in paragraph (g). of Internal Revenue.

treated as distributing interests in partnership DE t§1_752_1 Treatment of partnership liabil-

D and E in liquidation of their interests in partner-i ies (Filed by the Office of the Federal Register on Janu-

ship ABCDE. Partnership ABCDE then terminates. "~ ™" ary 10, 2000, 8:45 a.m., and published in the issue of
(5) Prescribed form not followed in the Federal Register for January 11, 2000, 65 F.R.

() ** * When two or more partner- ;575

: : : hips merge or consolidate under section
described in paragraph (d)(2) of this sec . :
tion are part of a larger series of transad-08(P)(2)(A), ~as described in _ _
tions, and the substance of the larger sa1-708-1(c)(2)(i), increases and deNpotice of Proposed Rulemaking
fies of transactions is inconsistent wit/f'€aSes in partnership liabilities associand Notice of Public Hearing
following the form prescribed in Suchated with the merger or consolidation are

paragraph, the Commissioner may disréletted by the partners in the terminatinE

certain circumstancedf any transactions

gard such form, and may recast the larg@@"tnership and the resulting partnershi efinition of Hyperinflationary
' iy determine the effect of the merge

urrency for Purposes of
series of transactions in accordance wit X Section 35;88 P
their substance. under section 752.

(6) Effective dateThis paragraph (d) is (@~

: . Al Example 1* * * _ .
applicable to partnership divisions occur- Example 2. Merger or consolidation of partner-REG 116567-99

ring on or after the date final regulationships holding property encumbered by liabilitié$
are published in thEederal Register. B owns a 70 percent interest in partnership . PArAGENCY: Internal Revenue Service
Par. 3. Section 1.743-1 is amended Higrship T's sole asset is property X, which is enCU"(‘?RS), Treasury

ing tw nten h n f r%grgd_by a $900 Iiapility. Partnership T’s adjuste i
adding two sentences to the end of pa asis in property X is $600, and the value of propACTION: Notice of proposed rulemak-

graph (h)(l) erty X is $1,000. B's adjusted basis in its partner; i i i

. . . ,000. ing and notice of public hearin
§1.743-1 Optional adjustment to basis ofhip T interest is $420. B also owns a 20 percent in- g P g
partnership property terest in partnership S. Partnership S's sole asset3dJMMARY: This document contains
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proposed regulations concerning when maated in hyperinflationary currenciesunit’s) current taxable year. See also
currency will be considered hyperinfla-Also on March 17, 1992, proposed regu§1.905-3T(d)(4)(i) (including current
tionary for purposes of section 988lations were published in theederal year inflation in determining whether a
These regulations are intended to preveRegister at (57 FR 9217 [INTL-15-91, currency is hyperinflationary for purposes
distortions associated with the computat992-1 C.B. 1202]) relating to the treatof section 905). The change in the base
tion of income and expense arising fronrment of certain financial instruments deperiod in this notice of proposed rulemak-
section 988 transactions denominated inominated in hyperinflationary curren-ing, however, applies only for the pur-
hyperinflationary currencies. This docucies. The proposed regulations did nqtoses of section 988 and not for the pur-
ment also provides notice of a publicseparately define hyperinflationary curpose of determining whether a taxpayer
hearing on these regulations. rency. Rather, they simply made refer(or QBU) is subject to the provisions of
DATES: Written and electronic Comments?nce to the definition in the final regula-§_1.985—3. However, other_ Code provi-
. . ions, §1.988-1(f). sions may be affected by this change, due
must be received by April 20, 2000. Re- ' : . ; .
. . Further, T.D. 8860 on page 437 final{o the relationship of their substantive rule
quests to speak (with outlines of oral . ; . )
. : zed the proposed regulations issued ito section 988. See, e.g., §1.267(f)-1(e)
comments) at the public hearing sched- . . . T .
992. This notice of proposed rulemak(relating to the application of the loss dis-
uled for May 17, 2000 at 10 a.m. must be """ . .
. ) ihg is intended to accompany the publicaallowance rule of section 267(a)(1) as ap-
submitted by April 20, 2000. . . : . .
tion of these final regulations and proposplied to related party, nonfunctional cur-
ADDRESSES: Send submissions t@ change in the period of years that amrency loans).
CC:DOM:CORP:R (REG-116567-99),considered in determining whether a cur- .
room 5226, Internal Revenue Servicerency is hyperinflationary for purposes of "oP0osed Effective Date
POB 7604, Ben Franklin Station, Washsection 988.
ington, DC. 20044. Submissions may be
hand delivered Monday through Friday lanati ¢ Provisi
anation of Provisions
between the hours of 8 a.m. and 5 p.m. ©*P regulations are finalized, the existing final

CC:D_OM:CORP:R (REG-116567-99), o purposes of section 988, the termegulations under §1.988-1(f) shall re-
Courier’s Desk, Internal Revenue Serpy erinflationary currencys defined in main in effect.

vice, 1111 Constitution Avenue, NW..g3 985 1(f) which utilizes the definition

Washlngton, DC. Alternatively, tz_axpayerqn §1.985-1(b)(2)(ii)(D). This definition Special Analyses

may submit comments electronically Vidyas developed i the context of the Dollar ¢ pas peen determined that this notice
the_lnternet by selecting the “Tax ReQSApproximate Separate Transactiongf ronosed rulemaking is not a sianifi.
option on the IRS Home Page, of by SUligethod (DASTM) regulations, §1'985_3’car?t re? ulatory action a% defined in gExec-
mitting comments directly to the IRS site;\ generally considers the cumulative Ogrder 1%/866. Therefors. & regula.

at  http://www.irs.ustreas.gov/tax-eftects of inflation over the base period iRory assessment is not required. It has

regs/regslist.html. The public hearing is irhetermining whether a currency is hyPefaieo been determined that section 553(b)

room 2615, Internal Revenue Buildingjnfationary. The base period consists obf the Administrative Procedure Act (5
1111 Constitution Avenue, NW., Wash-yhe thirty-six calendar month period iM-) S.C. chapter 5) does not apply to these

ington, DC. mediately preceding the first day of theeqyations, and, because these regula-
FOR FURTHER INFORMATION CON- current calendar year. Use of this basg,ng qo not impose a collection of infor-
TACT: Concerning the proposed regulaperiod is generally appropriate in the congation on small entities, the provisions of
tions, Roger M. Brown at (202) 622-38301ext of DASTM because a qualified busiy,e Regulatory Flexibility Act (5 U.S.C.
concerning submissions of comments, theess unit needs to know in advance if it ishapter 6) do not apply. Pursuant to sec-
hearing, and/or requests to be placed diibject to 81.985-3 calculations. In parkion 7805(f) of the Internal Revenue
the building access list to attend the heafhis is because of the translation period rg-qe. this notice of proposed rulemaking
ing, contact Guy R. Traynor at (202)-622quirements of §1.985-3(c)(7). will be submitted to the Small Business
7180 (not toll-free numbers) . However, failure to take the currentagministration for comment on its impact

_ year’s inflation into account for purposes;, small businesses.
SUPPLEMENTARY INFORMATION: of computing foreign currency gain or

loss under section 988 may lead to disto€omments and Requests for a Public
tions in income and expense arising fronkearing

This document contains a proposedertain items whose cash flows reflect hy- )
amendment to the Income Tax Regulagerinflationary conditions because infla- Before these proposed regulations are

tions (26 CFR part 1) under section 988 dfon may rise dramatically in single year@doptéd as final regulations, considera-

the Internal Revenue Code (Code). OAccordingly, the IRS and Treasury belion will be given to any electronic and
March 17, 1992, the IRS and Treasurjieve that for purposes of section 988, it i¥/ritten comments (a signed original and
published final regulations in theederal more appropriate to consider the cumuldidnt (8) copies, if written) that are sub-
Register at 57 FR 9172 relating to thetive inflation rate over the thirty-six Mittéd timely to the IRS. In particular,
taxation of section 988 transactions, inmonth period ending on the last day of thi® IRS and Treasury are interested in

cluding, inter alia, transactions denomi- taxpayer’s (or the qualified busines€£omments relating to the change in the

These regulations are proposed to
apply to transactions entered into after
February 14, 20Q0Until these proposed

Background
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measurement of the base period, and sugrents at the hearing must submit writte81.988-1 Certain definitions and special
gesting other standards that may be apemments by April 20, 2000, and submitules.

plied in determining whether a currencyan outline of the topics to be discussed * * * *

should be considered hyperinflationaryand the time to be devoted to each topic (f) Hyperinflationary currency—(1)
for purposes of section 988. Examples dfigned original and eight (8) copies) byDefinition. For purposes of section 988, a
the latter category of comments would bépril 20, 2000. A period of ten (10) min- hyperinflationary currency means a cur-
suggestions of alternative time periodsites will be allotted to each person forency described in 81.985-1(b)(2)(ii)(D).
(base periods) and hyperinflationarynaking comments. An agenda showingiowever, the base period means the
thresholds (e.g., different from the currenthe scheduling of speakers will be prethirty-six calendar month period ending
100% cumulative inflation rate) which pared after the deadline for receiving outen the last day of the taxpayer’s (or quali-
may be used in determining whether &nes has passed. Copies of the agendiad business unit's) current taxable year.
currency is hyperinflationary. All com- will be available free of charge at theThus, for example, if for 1996, 1997, and

ments will be available for public inspec-hearing. 1998, a country’s annual inflation rates
tion and copying. , ) are 6 percent, 11 percent, and 90 percent,
A public hearing has been schedulefrafting Information respectively, the cumulative inflation rate

for May 17, 2000, beginning at 10 a.m. i 1he principal author of these regulafor the three-year base period is 124%
room 2615, Internal Revenue Buildingqns is Roger M. Brown of the Office of[((1.06 x 1.11 x 1.90) - 1.0 = 1.24) x 100
1111 Constitution Avenue, NW., Wash-o Associate Chief Counsel (Interna> 124%]. Accordingly, assuming the
ington, DC. Due to building security P'O-tional). However, other personnel from@BU has a calendar year as its taxable
cedures, visitors must enter at the Constjro |RS and Treasury Department als§€a" the currency of the country is hyper-

tution Avenue entrance, located 111]participated in their development. inflationary for the 1998 taxable year.
Constitution Avenue. In addition, all visi- * ok ok ok * (2) Effective date.Paragraph (f)(1)
tors must present photo identification to shall apply to transactions entered into
enter the building. Because of access r@roposed Amendments to the after February 14, 2000.

strictions, visitors will not be admitted be-Regulations *okok ok ok

yond the immediate entrance area more Robert E. Wenzel,

than 15 minutes before the hearing starts. Accordingly, 26 CFR part 1 is pro-

For information about having your namé®0Sed to be amended as follows:

placed on the building access list to attengaRT 1 — INCOME TAXES

the hearing, see the FOR FURTHER IN- (Filed by the Office of the Federal Register on Janu-

FORMATION CONTACT section of this  Paragraph 1. The authority citation fogry 12, 2000, 8:45 a.m., and published in the issue of

preamble. part 1 continues to read in part as followéz.hoe Federal Register for January 13, 2000, 65 F.R.
The rules of 26 CFR 601.601(a)(3) Authority: 26 U.S.C. 7805 * * *

apply to the hearing. Par. 2. In 81.988-1 paragraph (f) is re-
Persons who wish to present oral comvised to read as follows:

Deputy Commissioner
of Internal Revenue.
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplmodified
following defined terms to describe theclarified, above). and supersedediescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sulmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languaggebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in ghe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflihed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undel prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singleaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

E.O—Executive Order. PHC—Personal Holding Company.

AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use and for-gr|SA—Employee Retirement Income Security Act PR—Partner.
merly used will appear in material published in the

Bulletin. EX—Executor. PRS—Partnership.

o F—Fiduciary. PTE—Prohibited Transaction Exemption.
A—Ind|V|du§1l. FC—Foreign Country. Pub. L—Public Law.
Acq.—Ac.qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu'a'I. FISG—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.

BK—Bank. F.R—Federal Register. S—Subsidiary.
B.T.A—Board of Tax Appeals.
C —individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.

FX—Foreign Corporation.
G.C.M—Chief Counsel's Memorandum.

Stat—Statutes at Large.

C.B—Cumulative Bulletin. .
T—Target Corporation.

CFR—Code of Federal Regulations.

Cl—City. GE—Grantee. T.C—Tax Court.
COOR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.
CY—County. IC—Insurance Company. TFR—Transferor.
D—Decedent. I.R.B—Internal Revenue Bulletin. T..R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.
DISG—Domestic International Sales Corporation, M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.
EE—Employee. P—~Parent Corporation. Z—Corporation.
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